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HacTtoswas ctatba nocssiieHa 0gHOW N3 COBpEMEHHbIX NpobnemM 4OroBopHOro npasa -
BOMPOCY O COOTHOLLEHUN TpebOoBaHNS O PAaCTOPXKEHUN HAPYLLEHHOrO JoroBopa U TpeboBaHus o
B3bICKaHUK yObITKOB. B cTaTbe NPOBOANTCHA aHanM3 ABYX acCNeKTOB COOTHOLLEHUS YKa3aHHbIX
CpeacTB: BOMpoca 0 BO3MOXHOCTU U LienecoobpasHoCcTv BbIOopa TOro nnm MHoro cpeacrtea
3aLMThl M BONpOCa O B3aMMOBMUAHUM 3TUX CPEACTB TOraa, Korga npaBo JOMycKaeT UX
COBMECTHOE UCMOSb30BaHuMeE.

KntouyeBble cnosa: pacTopXeHne HapyLeHHOro goroesopa, B3biCKaHne y6bITKOB;
(*)YHKLI,VIOHaJ'IbHaFI CHannarmMma, npeo6pasoBaTeanble (ceKyH,u,aprle) npaea.
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The present article is devoted to one of the most acute problems of modern contract law,
namely the correlation between the action for rescission of a contract and the action for
damages. The author carefully analyzes two key aspects of the problem. The first one deals
with the situations when the invocation of either one or another action is possible or appropriate.
The second aspect concerns the mutual influence of the actions when the legal system allows
to invoke them both at once.
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BOI'IpOC (0] npoﬁnemax COOTHOLUEHNA pacCToOpPXKeHNA HapyLleHHOro oroesopa u B3bliCKaHUA
y6bITKOB nonars B nosne 3peHuna Kak oTe4eCTBEeHHbIX, TaK U 38py6e)KHbIX npaBoBenoB
OTHOCUTENbHO HeQaBHO, U NpeXxae Bcero B cuiny npn4nH NCToOpmU4YECKOro Xxapakrepa.
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PacTopxeHne HapyLLeHHOro AoroBopa Kak obLwmin MpaBoBOM MHCTPYMEHT, BIIEKYLLNIA
npekpalleHve nepBnYHbiX 0653aHHOCTEN NO NPeAOCTaBNEHMIO, a Takke B psifie NpaBonopsiAKoB
1 BO3BpaT MOJTyYEHHOro NO AOroBOpY, UMEET CPaBHUTENBHO HEAABHIOK UCTOPMIO. Tak, No
YTBEPXKAEHUIO psijla aBTOPUTETHLIX UCCrefoBaTenewn, ata uaes snepsble Obina
cchopmynupoBaHa nuwb KaHoHUcTamu. Ee oTpakeHne nocnefoBarsno B eCTECTBEHHOM Mpase,
OHa 6bina sonnoteHa B cT. 1184 ®paHuy3ckoro rpaxxgaHckoro kogekca (ganee - ®rkK) n satem
¢ 60nbLUNM TPYAOM M NPOPLIBOM MO OTHOLLEHMIO K TOCNOACTBYHOLLEN 4OKTPUHE BOCNPUHATA B
"epmaHCKOM rpaxaaHCKoM yrioxxeHun (ganee - [TY). [JoBONbHO NO3AHO Takow Noaxon,
CNoXuncsa n B AHrmmm <1>,

<1> Coing H. Europaisches Privatrecht. Bd. 1: Alteres Gemeines Recht (1500 - 1800).
Munchen, 1985. S. 443 - 444; Idem. Europaisches Privatrecht. Bd. 2:19. Jahrhundert. Uberblick
uber die Entwicklung des Privatrechts in den ehemals gemeinrechtlichen Landern. Munchen,
1989. S. 467 - 468; Hattenhauer Chr. Einseitige private Rechtsgestaltung: Geschichte und
Dogmatik. Tubingen, 2011. S. 24; Konukiewitz L. Die richterliche und die einseitige
Vertragsauflosung wegen Nichterfullung im franzosischen Recht und die aktuelle
Reformdiskussion. Jena, 2012. S. 19, 20; Zimmermann R. The Law of Obligations. Roman
Foundations of the Civilian Tradition. Cape Town, 1990. P. 801 - 804. NMogpobHee cm. ganee.

M Tonbko ¢ npuaHaHmeM obLiero npasa Ha pacTop)eHue HapyLLIEeHHOro A0roBopa Mornu
HayaTb U Ha4Yanu cepbesHo 06CyXaaTh BONPOC O COOTHOLLIEHUM AaHHOIO cpeAcTBa Kak
CaMOCTOATENbHOro CPeAcTBa 3aLluThl C UHBIMU, YKe OaBHO U3BECTHLIMU Mpasy, B YaCTHOCTU C
B3blCKaHMEM YBbITKOB, HEOCHOBATEMbHbIM O0GOoralleHeM, NOHYXOEHUEM K UCMOMHEHUIO
obs3aTenbCcTBa B HaType.

Bonpocy 0 COOTHOLLEHUN pacTOPXKEHWNST HAPYLLEHHOrO 0roBopa M B3bICKaHMS YObITKOB
MOCBSILLEHO yXXe He OOHO MOHorpadumyeckoe ncecriegoBaHue (MOMMMO cTaTen B XXypHarnax u
3NEKTPOHHbIX pecypcax) 3a pybexom <1>. [laHHbIA BONPOC YXXe nonagan u B norne 3peHus
OTEYEeCTBEHHbIX cneunanucToB. B yacTHOCTY, cneumanbHOe BHUMaHue eMy yaensnoch B
obwwmpHenwem Tpyae A.l. KapanetoBa "PacTop)XeHne HapyLLeHHOro 4oroBopa B POCCUNCKOM
n 3apybexHom npase” (M., 2007), a Takke B ero pabote, NOCBSLLEHHON COOTHOLLIEHMIO
B3bICKaHUSA yObITKOB C MHBIMU CPeACTBaMU 3aluUThbl NpaB KpeauTopa <2>.

<1> Cwm., B yactHocTtu: Clevinghaus T. Das Verhaltnis von Rucktritt und Schadensersatz
nach neuem Schuldrecht: unter Berucksichtigung des englischen Vertragsrechts und des UN-
Kaufrechts. Baden-Baden, 2007; Harst J. Rucktritt und Schadensersatz: Dis. Bonn, 1984;
Kaiser D. Die Ruckabwicklung gegenseitiger Vertrage wegen Nicht- und Schlechterfullung nach
BGB. Rucktritts-, Bereicherungs- und Schadensersatzrecht. Tubingen, 2000; Mont I. du. Die
Kombination von Rucktritt und Schadensersatz im neuen Schuldrecht: eine okonomische und
rechtsvergleichende Analyse am Beispiel des Kaufvertrags. Frankfurt am Main, 2007.

<2> KapaneTtoB A.I'. CooTHoLLEHME TpeBOBaHNSI O B3bICKaHUM YObITKOB C MHBIMU
cpeAcTBaMu 3almnThl Npae kpeauTtopa // YObITKM 1 npakTuka ux Bo3amelleHuns: CoopHuk ctaten /
OtB. peg. M.A. Poxkoea. M., 2006.

B Poccum BO3MOXHOCTb pacTopXXeHUs HapyLLEHHOro OoroBopa npeaycMoTpeHa . 2 CT.
450 'K P®. Bo3aMOXHOCTb B3bICKkaHMS YObITKOB e criegyeT n3 oblimx nonoxexun rm. 25 K Po,
B TOM 4ucne cT. 393, a Tarke n3 n. 5 ct. 453 NK Po.
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B gaHHOM cTaTbe Mbl MOMNbITAEMCS OCBETUTbL ABa acnekra npobrnembl COOTHOLLIEHUS
yKa3aHHbIX CPeACTB: BONPOC O BO3MOXHOCTU U LieniecoobpasHocTy BeiGopa TOro UM MHOro
CpeAcTBa 3almThl U BOMPOC O B3aUMOBIUAHUN 3TUX CPEeACTB Toraa, Koraa npaso AonyckaeTt Ux
COBMECTHOE MCMOoMb30BaHue (T.€. BONPOChl O BO3MOXHOCTU MX COBMELLEHUSI U O TOM, YTO
NPOUCXOAMT C OOHUM K3 3TUX TpeboBaHUi, Korga 3asBneHo Apyroe).

1. Boibop cpeacTBa 3awuThl

Bonpoc 0 BO3MOXHOCTU M pauMOHaribHOCTM B OCYLLECTBIEHUM BbIGOpa TOro U MHOTO
CpeAcTBa - pacTOPXXEHUSI HapyLLEHHOro A0roBopa, B3biCKaHWs YObITKOB UK U TOTO U APYroro -
noxanyw, npeactaensieT coboi He TOMbKO NepByto, HO U FNaBHYy Npobremy Npy aHanuae
BOMPOCA O COOTHOLLEHWUM AaHHbIX CPEACTB 3alunTbl. OTYaCTN BO3MOXHOCTb OCYLLIECTBIIEHNUS
TaKoro BbiGopa MOXeT npeAonpeaensiTecs NonoXKeHMsMU No3MTUBHOTO NpaBsa. B Tex xe
cryyasix, Korga nosuTUMBHBLIM NPaBOM JonyckaeTcsl CBo6oAHbIN BbIGOP Mexay Noboi 13
anbTepHATUB COOTHOLLEHUS PACTOPXEHUA HAPYLLIEHHOro A0roBopa U B3bICKaHUA YBbLITKOB, Ha
NPUHSATUE COOTBETCTBYIOLLErO PELIEHUs! BNMSIHNE O0MKHA OKasblBaTb Npexae BCero
CNOCOGHOCTL TOTO MM UHOTO CpeACcTBa 3aLmMThl HanGonee ageksaTHbLIM 0Gpa3oMm
yAOBMNETBOPUTL UHTEPECHI NMOCTpaAaBLIe CTOPOHbI.

1.1. OrpaHuynTeny BO3MOXHOCTU Bbibopa cpeAcTBa 3awuThl
CO CTOPOHbI NO3UTUBHOIO NpaBsa

K npegocTtaBneHntio BO3MOXHOCTU PaCTOPXKEHWUSA HAPYLLIEHHOTo AoroBopa (a He NPocTo
TpeGoBaHVsA 0 B3blCKaHWUK YObLITKOB) COBPEMEHHOE NMPaBO OTHOCUTCS CO 3HAYUTENBHOM
OCTOPOXHOCTbIO, KOTOpasi UMeeT rnyBGokMe NCTopUYECKME KOPHU. ATO BUAHO OTYACTM yXKe B
camoM hakTe MeafeHHOro 3apoXXaeHus 1 TPYAHOro BOCTIPUATUSA PpacTOPXKEHUA 40roBopa Kak
06LLEero 1 caMocTOsATENbHOIO CPeacTBa 3almThl, 4ONIT0e BPeMs He NO3BONSBLLErO eMy cTaTb
MOMHOLIEHHBLIM CPEeACTBOM, AOCTYMHbLIM [ UCMOMNb30BaHUA CTOPOHAMMU.

B uenom eBponelickve UccrneaoBaTeny onuckiBaloT UCTOPUYECKOe pasBUTHE NPU3HaAHUS
BO3MOXXHOCTUN PACTOPXXEHUS HAPYLLEHHOro 0roBopa 1 NPensaTCTBUIA, CBA3AHHbIX C HUM,
crieayloLmm obpasom.

KOpuctamum knaccmyeckoro nepnoaa pUMCKOro npaea HeYKOCHUTENbHO cobnioganock Tak
Ha3bIBaeMoe Xene3Hoe npaBuso, kak o Hem nuweT ®. LWynbu (F. Schulz), cornacHo koTopomy
npogaeeL, Mor notTpeboBaTb OT NOKynaTensi COBEpLUEHUS nraTexa, HO He BO3BpaTa yxe
nocTaBrfieHHON BeLn. M paxxe ecnu, Kak ykasbiBaeT P. LiummepmanH (R. Zimmermann), Ham
YK€ KaXeTCsl, YTO 3TO NpaBurio GbIN0 He HAaCcTOMNbKO "XenesHbiM", KakuM npeacrasnseT ero O.
Lyneu, onpeneneHHo BepHO, YTO 0bLlee NpaBo Ha pacTopXXeHne AoroBopa He ObIno Npu3HaHo
B pMMCcKOM npaBe <1>. Kak yka3biBaeTcs B nutepatype, obLiee npaBuo o pacTopXeHum
[oroBopa BCreaCcTBME HEUCNONHEHNSI B APEBHEM PUMCKOM NpaBe NpoTuBopeymno Obl
nonoxeHuto Ynonuaxa (D. 2, 14, 1 pr.): "Quid enim tam congruum fidei humanae quam ea quae
inter eos placuerunt servare". J1. KoHykneuTty, (L. Konukiewitz) nepeBoaut aTy dpasy Ha
HeMeLKui s3blk Tak: "Befb 3TO0 COOTBETCTBYET YENOBEYECKOW BEPHOCTH - COXPaHUTb TO, YEro
No OTHOLLEHWIO APYT K APYrY OHWU [CTOPOHbI] pelumnu npugepxmsatbes” <2>. MNpu atom
3a4acTylo yKasblBaeTcs, YTo HeygobCcTBa, Bbi3BaHHbIE OTCYTCTBMEM OOLLEro npasa
pacTOpXXeHWs1 HapyLLEHHOMO AOroBOpPa, B KNAaCCUYECKUA NEPUOL, CMAr4anmcb AeACTBUEM
npuHumna condemnatio pecuniaria <3>.

<1> Zimmermann R. Op. cit. P. 800 - 801; cm. Takke: Hattenhauer Chr. Op. cit. S. 24;
Zimmermann R. The civil law in European codes // Regional Private Laws and Codification in
Europe / H.L. MacQueen, A. Vaquer, S. Espiau Espiau (eds.). Cambridge, 2003. P. 55; Schulz
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F. Classical Roman Law. Oxford, 1954. S. 532; Idem. Prinzipien des romischen Rechts.
Munchen; Leipzig, 1934. S. 153 - 154.

<2> Konukiewitz L. Op. cit. S. 19, 20; Zimmermann R. The Law of Obligations. Roman
Foundations of the Civilian Tradition. P. 801 - 802; Hattenhauer Chr. Op. cit. S. 24. OgHako, kak
oTmevaeT P. LilummepmaHH, ecnun ogHa u3 CTOPOH CYHarnnarmaTM4eckoro 4orosopa He
UCMOMHsANa ero, gpyrasi CTOpoHa Morfa oTKa3aTbCs OT OCYLLEeCTBNEHUS BCTPEYHOrO
npenocTaBneHus (pyHKUMOHanNbHas cuHannarma) (cMm. Takke: Benohr H.P. Das sogenannte
Synallagma in den Konsensualkontrakten des klassischen romischen Rechts. Hamburg, 1965.
S. 20 ff.). Ho Takas B3aumo3aBuUCMMOCTb AByX 0693aTensCTB NepBOHaYanbHO BBOAMMACH NpU
NMoMOLLIM crneumanbHOn oroBopkn, gononHsitowen gorosop ("...ea lege emerat, ut soluta pecunia
traderetur ei possessio"), XoTs B knaccu4eckoM npase Cyabs MOT NPUHSTbL BO BHUMaHWE TOT
aKT, MCMOMHMA N UCTEL, CBOe 0053aTENbCTBO B CUIY codepKallumxcsa B (popMyrax MCKOB
empti, venditi, locati n conducti orosopok "ex bona fide", u, ecnu oH npuxogmn k
oTpuuaTensHOMY BbIBOAY, OTBETUMK ocBOboXxaancs (exceptio non adimpleti contractus).
MogpobHee 0 pa3BMTUKM TOTO, YTO yKa3blBAETCHA B KA4YE€CTBE NMPOTOTUMNOB PACTOPXKEHUSA
HapyLLUEHHOro JOroBopa B pUMCKOM npase, CM., B YacTHocTu: Hattenhauer Chr. Op. cit. S. 24 -
28.

<3> Hattenhauer Chr. Op. cit. S. 24; Konukiewitz L. Op. cit. S. 19, 20; Zimmermann R.
The civil law in European codes. P. 47.

BrnepBble obLwas nges o BO3MOXHOCTU pacTOpXXeHUs HapyLLeHHOro 40roBopa, kak
ykasbiBaeTcs B nuTepatype, boina cchopmynuposaHa B koHue Xl B. KaHoHu4eckoe npaso
gonyckano oblee npaBo KpegutTopa pacToprHyTb CMHannarMaTu4ecknii 4OroBop B cryvae,
€CNnun OOMMKHKK ero He ncnonHset. OHo passmBano npuHuun "fides non servanda est ei qui
frangit fidem" ("Bepa He JoMmkHa CNyXuUTb TEM, KTO ee HapywwaeT"). KaHOHMCTbI nonaranu, 4To
obelLaHne OCyLLEeCTBUTL NPeAOCTaBlEHNE B CHANNarmaTMy4eckmx 4OroBopax CTouT Kak Obl
noj noapasymesaembiM ycrnosueM "si fides servatur" <1>.

<1> Coing H. Europaisches Privatrecht. Bd. 1: Alteres Gemeines Recht (1500 - 1800). S.
443; Hattenhauer Chr. Op. cit. S. 100 ff.; Konukiewitz L. Op. cit. S. 19; Zimmermann R. The civil
law in European codes. P. 54.

JlerncTbl NpUHMManu aTy KOHUENLUIO NULLb YaCTUYHO, MPUMEHUTENBHO K
HEMOUMEHOBaHHbIM JOrOBOpaM, TaK Kak B OTHOLLEHMU MX NpegycMaTpuBanoch YNOMSHYTOE B
WCTOYHMKaX NpaBo TpeboBaHWsi BO3BpaTa paHee NpeoCcTaBeHHOro - Tak Ha3blBaeMoe
Reurecht ("ius poenitentiae"), ocyliecTBneHne kKOToporo npomcxoauno nocpeacteom "conditio
ob causam", kak criydan NnpUMeHeHNs1 pasBUTOro KaHOHUCTamMu nNpuHumMna. HanpoTtue, B
OTHOLUEHMN MOMMEHOBaHHbIX JOFOBOPOB, B 0COBEHHOCTUN B OTHOLLEHUN AOroBOpa Kymnmu-
NpoAau, Takoe NpaBo pacTOPrHyTb AOrOBOP OTpuLanoch. 34eck, Kak ykasbiaeT . Konnr (H.
Coing), cornacHo no3uumu nerncTos, NpenaTcTeme (4ns pacnpocTpaHeHnUsi BO3MOXHOCTU
pacTopXXeHWs1 HapyLLEeHHOro A0roBopa) COCTaBnAnmM sicHble TEKCThI, B 0cobeHHocTu C. 3, 32,
12; C. 4,44, 14; C. 4, 49, 6; C. 4, 54, 6. VicknioueHre genanoch TOMbKO NpU Hanu4mm Tak
Ha3bIBAaeMOWN causa praecipua, T.e. Ans criyyas, Koraa CTOpOHbl B CBOEM 0rOBOpE YETKO
onpegenunu uernb u oHa He Obina JOCTUrHyTa. Takasa KapTuHa coxpaHunach U B
rocnogcTaytoLen nosmuyum Usus modernus; oHa Obina BonnoweHa B 0cobeHHoCTH B F'epMaHunn
n Hugepnangax <1>.
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<1> Coing H. Europaisches Privatrecht. Bd. 1: Alteres Gemeines Recht (1500 - 1800). S.
443; Konukiewitz L. Op. cit. S. 19.

OpHako BCTpevanuecb Takke U OTKNOHSLWMecs MHeHUs. Tak, B YaCTHOCTU, AN
NPaKTU4EeCKOro pa3BuUTUS 3HaYMMa okasanach Npexae BCEero KpUtuka, KOTOpYo OCYyLLECTBUM B
OTHOLLIEHMWN FOCNOACTBYIOLLEro MHEHUSI U3BECTHbIN dpaHLy3ckuin uccneposatens LWapnb
OiomyneH (XVI B.). OH He Tonbko oTknoHun pacnpoctpaHeHue C. 3, 32, 12 Ha Bce
NOMMEHOBaHHbIE AOrOBOPbI, HO M NOMbITANCS UCKMOYNTDL 3TOT TEKCT COOGCTBEHHO B OTHOLLIEHUM
kynnu. Ero pesynbTtaT 661 Takon: "Quod defectu causae finalis locus est rescissionis etiam in
contractibus nominantis et specialiter in venditione" <1>. 13 pa3po3HeHHbIX nonoxeHui Corpus
iuris civilis KDcTuHMaHa oH BbIBEN OOLLMIA MPUHL MM BO3MOXHOCTU PaCcTOPXXEHMST HApYLLEHHOrO
porosopa. U ero yyeHne 3atem OblsIo BO MHOFOM BOCMPUHATO (hpaHLy3CKOM SOKTPUHOM 1
npakTukon. To ecTb yxxe Ao koandukauum (1804 r.) Bo ®paHumm bbina npusHaHa oduias
BO3MOXHOCTb pacTOPrHyTb JOrOBOP BCIEACTBUE HEBLIMOMTHEHWS €r0 YCIOBUA APYron
cTtopoHon. 3akpenneHHas xe B PI'K cT. 1184 TpakToBanach Tak, YTO B OTHOLUEHWM KaXX4oro
[0roBopa AOMKHO NpU3HaBaTbCs, YTO OH cogepxuT "condition resolutoire” Ha cny4dan
BCTPEYHOIO HENCMOMNHEHMSI CTOPOHOM CBOMX 00513aHHOCTEN, U3 Yero, 0gHaKo, He crneayeT
aBTOMaTUYECKOE NpeKpaLLeHe AOrOBOPHbIX OTHOLLUEHWIA, @ credyeT Nullb OCHOBaHWe Angd
3asBreHNst COOTBETCTBYIOLLEro TpeboBaHus B cyg <2>. Cxoxasi No3nLmnst OTHOCUTESTbHO
BO3MOXXHOCTW pacTOpPXXEHWsI HapyLLEHHOro AoroBopa Obina npeacTaBneHa B CBoe BPeEMS U
LLIKOFTON eCTeCTBEHHOro npasa <3>.

<1> Coing H. Europaisches Privatrecht. Bd. 1: Alteres Gemeines Recht (1500 - 1800). S.
443 - 444,

<2> Coing H. Europaisches Privatrecht. Bd. 1: Alteres Gemeines Recht (1500 - 1800). S.
443 - 444; |dem. Europaisches Privatrecht. Bd. 2: 19. Jahrhundert. Uberblick uber die
Entwicklung des Privatrechts in den ehemals gemeinrechtlichen Landern. S. 467; Konukiewitz
L. Op. cit. S. 19; Zimmermann R. The Law of Obligations. Roman Foundations of the Civilian
Tradition. P. 803; Idem. The civil law in European codes. P. 55.

<3> Zimmermann R. The Law of Obligations. Roman Foundations of the Civilian
Tradition. P. 803.

Mocne pa3suTUsA BO hpaHLly3ckoM npase 06Len BO3MOXHOCTUN PacTOPXKEHMS
HapyLLEeHHOro A0roBopa dTa Uaes 3aTem B 3HaUMTerNbHOW CTEMNEeHN oKka3ana BnusHue Ha
O6uwerepmaHckoe Toproeoe yroxeHue (Allgemeines Deutsches Handelsgesetzbuch (ADHGB))
1861 r., KOTOpPO€E B HEMELKOM MPaBOBOM NMPOCTPaHCTBE BNEPBbIE NPeayCMOTPENO OTpaXeHHoe
B 3aKOHe obLiee NpaBo pacTOPrHyTb JOTOBOP B CrlyYae ero HEUCMNOMNHEHUS APYro CTOPOHOW
<1>, 4yTO BNOCNEACTBMU NOCAYXNNO 0b6pasLoM Ansa perynupoBaHus B [TY, koTopoe Bnepsbie
dyHOAMEHTaNbHO <2> B OTHOLUEHUWN BCEX CUHAanarmaTM4eckmx 4OroBopoB yperynnposarno
npaBo Ha pacTopXXeHne Jorosopa. ATO Npu3HaHKe obLLero npaBa Ha pacTopXeHune
HapyLLUEeHHOro JoroBopa, kak ykasbieatoT P. LilummepmanH v . Kounr, npeacrasnano cobon
dyHAaMeHTanbHbIM pa3pbiB C FOCNOACTBOBABLUEN TOrAa TPaaULMOHHON OOKTPUHON <3>.

<1> lNpaBaa, BOCMPUHATO ObINO TOMLKO NPaBO Ha PACTOPXKEHUE HapyLLUEHHOro AoroBopa
Toprosow kynnu (Handelskauf) ana cnyyasa npocpoukn (cm.: Coing H. Europaisches Privatrecht.
Bd. 2: 19. Jahrhundert. Uberblick uber die Entwicklung des Privatrechts in den ehemals
gemeinrechtlichen Landern. S. 468; cm. Takxe: Hattenhauer Chr. Op. cit. S. 123).
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<2> [leno B TOM, 4TO, KaK yka3blBaloT nccregosatenu, OberepMmaHckoe TOproBoe
ynoxeHune 1861 r. He 6bINO NNOAOM ANIUTENbHBIX HAaY4YHbIX pa3paboToK - OHO HOCUITO cyry6o
YHKUNOHANbHbIN XapakTep (4To, B NpUHLUUME, CYLLECTBEHHO OTNMYano kogudukauum
TOProBOro npasa OT KoaudukaLmm rpaxgaHckoro npasa B [epmaHuun) 1 6b1no HaueneHo
rnaBHbIM 06pa3oM Ha co3faHue aPhEKTMBHOIO MexaHn3Ma NpaBoBOro perynmpoBaHuns
TOProBoro o60opoTa B YCrOBUSAX MNONUTUYECKON 1 NPaBoBOM pa3apobrieHHOCTH (CM.: J1biceHKO
O.J1. UcTopusa koandukaumm Toprosoro npasa epmanum B XIX Beke: [uc. ... kaHA. opua. Hayk.
M., 1997).

B 10 e Bpemsi 0 hyHOaMeHTanbLHOM NnpopaboTke BoMpoca O pacTopXXeHUn JoroBopa npu
nogroTtoBke [TY cBMOeTenbLCTBYET, MOMMMO MPOYErO, YXKe AaXe TONbKO OAMH 06bem
obcyxxaeHun, kacaBLUMXCA pacTopXKeHusa aoroesopa (CcM., B YacTHocTu: Die Beratung des
Burgerlichen Gesetzbuchs in systematischer Zusammenstellung der unveroffentlichten Quellen
/ H.H. Jacobs, W. Schubert (Hgs.). Recht der Schuldverhaltnisse | (§ 241 bis 432). Berlin; N.Y.,
1978).

<3> Coing H. Europaisches Privatrecht. Bd. 1: Alteres Gemeines Recht (1500 - 1800). S.
444; |dem. Europaisches Privatrecht. Bd. 2: 19. Jahrhundert. Uberblick uber die Entwicklung
des Privatrechts in den ehemals gemeinrechtlichen Landern. S. 467 - 468; Konukiewitz L. Op.
cit. S. 19; Zimmermann R. The Law of Obligations. Roman Foundations of the Civilian Tradition.
P. 801 - 802. B T0 e Bpems HEMNb3s HE OTMETUTb, YTO TaKXKe eLle NnpeacTaBuTenu
paunoHanNMCTUYECKON KOHLIEMLMM €CTECTBEHHOIO Npasa 3aTparueanu BONpoc o npaee Ha
pacTop)KeHve AoroBopa B Criyyae, Korga ero He NCMOSTHAET KOHTPareHT, KOTOpoe CXOXe
paccmaTpMBanocb KAHOHUCTaM Kak COOTBETCTBYIOLee nogpasymeBaemoe ycnosue. Ho
HemeLKasi NpaKkTMKa U 3akoHOo4ATENb HE NMocrneaoBany B LENoM 3TUM ngesm. B Hemeukom
NpaBOBOM MPOCTPAHCTBE OHM YKOPEHUNNCE B UTOre Tonbko B XIX B. Tak, nepBas HeMeLkas
kogudmkaums - Bceobliee ynoxeHune anst npycckux rocypnapcts (Allgemeines Gesetzbuch fur
die Preussischen Staaten) - nog BnnsiHuem pauvoHanucTU4ecKoro HanpasneHus
€CTEeCTBEHHOro Npaea BOMMoTUNA N1Lb pa3po3HEHHbIE NpaBuna. MNaHgekTucTmka oTKNoHsANa
HeoOX04MMOCTb NPU3HaHWS ObLLIEro NpaBa PacTOPrHyTh HAPYLUEHHbIN AOroBop. ATO NpaBo
ObIN0 NPU3HAHO TOMNbKO AN Cny4as, korga CTOpoHa nonara B NPOCPOYKY U Lienb Aorosopa
OonbLe He morna ObITb gocTurHyTa. B exceptio non adimpleti contractus moxHo 6bino yBMaeTb
NMLWb BO3paXKeHne, NpensaTCcTByoLLee ocyllecTBneHumto npaea (nur dilatorische Einrede). Ota
OTKIOHsIIOLWasncsa nosmums obuiero npaea (gemeines Recht, ius commune) Takke
npensaTcTBoBana v ganbHenlweMy pa3BuUTUIO MbICIM B MPYCCKOM npase (06 3TOM pasBuTUU CM.:
Hattenhauer Chr. Op. cit. S. 103, 105; Zimmermann R. The civil law in European codes. P. 55).

P. UnmmepmaHH nuieT, 4To noTpeboBanocb MHOro BPEMEHU Ha TO, YTOObI YCTaHOBUTb
NPUHLMM, YTO Aaxe 3akroyeHHble Nyl No obotogHoMy cornacuto n 6e3 cobniogeHus popmbl
(formless, merely consensual) nakTbl CBSA3bIBaOT CTOPOHbI, W, KOHEYHO, ECTECTBEHHbLIM NO3TOMY
ObINO 1 HeXenaHue CTaBUTb NOA Yrpo3y rNaBHY HOBYHO Maeto pacta sunt servanda, npusHaBas
obLee 0AHOCTOPOHHEE NPaBO Ha pacTopXeHne aoroesopa. B crniyyae ¢ npocpoykomn OOMmKHMKa
Y3KOOrpaHWU4YeHHOEe UCKMNtoveHne Obino npmusHaHo B XIX B. gOKTpuHONM (Toraa, korga uerb
[oroBopa BCrieACcTBME NPOCPOYKM Bonblue He Morna ObITb 4OCTUIHYTa), HO PYHAAMEHTanbHbIN
pa3pbiB C rocnoAcTBYHOLWEN OOKTPUHOM ObiN caenaH Tonbko oTuaMmu-ocHoBatensamu MY,
KoHuenTyanbHO OCHOBOW 34€ecChb Cnyxuna lex comissoria, koTopas nmena obpaTtHyto cuny u
NoaTOMY MCKIoYarna BO3MOXHOCTb NpeabsaBneHms TpeboBaHUs 0 B3bickaHUM YOLITKOB B CBSA3N
C YHUYTOXXEHNEM OCHOBAHUS A5l X B3bICKaHUSA <1>.

<1> Zimmermann R. The Law of Obligations. Roman Foundations of the Civilian
Tradition. P. 801 - 802.
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B aHrnuinckom xe npa.e, Kak ykasbiBaeT P. LiuMMepMaHH, Tak e Kak 1 B
KOHTUHEHTaNbHOM, PacTOpXeHMe HapyLUeHHOro 4OroBopa CPaBHUTENBHO NO34HO AOMOSTHWUIO
[OCTyMHble AN NOCTpaAaBLUen CTOPOHbI CpeacTBa 3awnThl (Tonbko B koHue XVIII B.). Mpu
atom naesa "ycrnosus" ("condition") kak ocHoBaHUSA 1 060CHOBaHUA AN NpaBa Ha pacTopXeHne
[OroBopa, Tak Xe Kak 1 Ha KOHTUHEHTe, 34ecb MMena 6onbluoe 3HaYeHue; oHa onuckiBanach
Kak "KntoYv K COBPEMEHHOW TEOpUN HapyLleHnsa gorosopa" <1>.

<1> |bid. P. 803 - 804, 814.

Takum 06pa3om, Mbl BUAMM, YTO NO3UTUBHOE NPaBO AONIoe BPeMsi CONpPOTUBMANOCH,
npexae Yem npuaHaTb BO3MOXHOCTb PACTOPXXEHMSI HapyLLEHHOro Jorosopa Hapsay ¢
MMeloLLencs BO3MOXHOCTbIO MPOCTO B3bICKaTh YObITKA. 3 BbilLenpMBeqeHHOro KpaTkoro
ncTopuyeckoro 063opa B ero U3rnoXeHnM HEKOTOPbIMY EBPOMENCKUMMU YYEHBIMU,
3aHYMatOLLMMUCS UICTOPUYECKM U KOMMapaTUBHbLIM aHalNn3oM, cKnafblBaeTcs BrieyaTiieHme,
YTO rMaBHOE, C YeM ObINo CBA3aHO HeXenaHWe NpusHaBaTb BO3MOXXHOCTb PacTOPXKEHUS
HapyLIEeHHOro 40roBopa, - 3T0 He0BXOANMOCTb COXPaHUThL YK€ BO3HUKLLYIO U UMELOLLYIO
obs3aTenbHy0 CUIy CBA3b MeXay AOIMKHUKOM U KpeanuTopoM. KoHeuHo, cTpemreHne K
COXpaHEeHWIo 3TOW CBA3M NPW XKenaHuy KpeamTopa pacToprHyTb [AOrOBOP MOFMO OKasaTbes
MHTEPECHbIM TOSBKO AN HapYLUMBLLErO 0653aTenbCTBO A0MKHMKA. [Mpn aToM ero
3aMHTEPECOBaHHOCTb B COXPaHEHWM CBA3WN C KpeaUTOPOM Morna Gbl NPOABAATLCA TOMLKO
Toraa, Korga 3a KpeguTopoM Mo-NpexXHeMy coxpaHsinack 6bl 0653aHHOCTb OCYLLIECTBUTL CBOE
npeaocTaBneHne, KOTopoe AOMKHUK xenan 6bl Nony4nTh, a 3a OOMKHUKOM - eCrik No AoroBopy
OH O0MKeH BbIN MCMOMHUTL BCTPEUHYH 06513aHHOCTL MO NPeaoCcTaBneHunio - npuaHasanach 6bl
BO3MOXXHOCTb He NnaTuTb YObITKM B Gonbluem pasMepe, YeM 3a MPOCPOYKY UMK UHOe
HeHaanexatlee WUCMonHeHne, a XoTs 6bl U ¢ 0no3gaHNeM, HO OCYLLIECTBUTL CBOE
npefocTaBneHne, KoTopoe Kpeautop obsa3saH 6bin 6bl NPUHATL. MpusHaHKe ke obLero npaea
Ha pacTop)XeHWe HapyLUeHHOro Aorosopa Gbilo MOTUBMPOBaHO TeM, YTO Bepa, Crieys KOTOpOi
paHee HenpaBuIbHO ObINO AONYCcKaTb BO3MOXHOCTb OTKa3aTbCs OT TOT0, O YeM CTOPOHbI
[OrOBOPUNUCH, HE JOIHKHA CIY>KWUTb TeM, KTO ee HapyllaeT. To ecTb NpusHaHue obluero npaea
Ha pacTOp)XeHWE HapyLUEHHOTO AOrOBOpPA, COMMacHO Tako Noruke, 4OMKHO ObINO YCUnMTb
Mo3MLMIO KpeauTopa 1 ocrnabuTe NO3MLMI0 HAPYLLMBLLErO 00S3aTeNnbCTBO AOMKHMKA. 1o Beeit
BMOMMOCTMU, KaK pas UCXoas U3 TOro, YTO C NMPU3HaHWEM PacTOPXKEHUS JOroBopa No3nuus
KpeauTopa yCcunuBaeTcs, a AOIDKHMKa - ocriabeBaeT, BO3HMKIA naest 0 Heo6XOAMMOCTH
YCTaHOBJIEHNS OrpaHnYMTEnel Ans BO3MOXHOCTY PaCcTOPXKEHNS [OroBopa Hapsay ¢
UMeloLLeNCs y KpeauTopa BO3MOXXHOCTBIO NPOCTO B3bICKaTb YObITKM.

B aTou cBAsm, kak ykasbisaeT X. KeTu (H. Kotz) B cBoelt paboTe, NocBALLEeHHON
[OroBOPHOMY MpaBy, MOMOXEHWUS, OTHOCALLMECS K BO3MOXHOCTU pacTopXeHMs 4orosopa,
KacatTcs OCTPOro KOHMNKTa MHTEPECOB: C OAHOW CTOPOHbI, NNLLO, CTONKHYBLUEeCs C
HeBbINOMHEeHneM cBoMx 0653aTensCTB APYrON CTOPOHOW, MOXET UMETb CUIbHBIN MHTEpeC B
npekpaLLeHMn JOroBOPHbIX OTHOLLEHMI NOCPEACTBOM PacTOPXKEHMS A0roBopa 1 BO3BpaLLeHum
cebe cBoboabl AENCTBUIA; C APYron CTOPOHbI, 3TOMY YacTO MPOTUBOCTOMT TaKOW e CUIbHbIN
WHTepec OPYron CTOPOHbI B COXPaHEHWNM JOrOBOPHbLIX OTHOLUEHWUIA <1>.

<1> Kotz H. Vertragsrecht. 2. Aufl. Tubingen, 2012. S. 384 - 385.

Ons vnnocTpaumm aToro KOHPIMKTa MHTEPECOB aBTOP NPMBOAUT NPUMeEp, Koraa
npeanpvHMMarens nNnaHnpoBar NnepeHecT CBoe NPOn3BOACTBO ¢ 1 MapTa B HOBblE
cny>xebHble MOMELLEHUS N C 3TON LeNbio 3aKun C NOCTaBLLMKOM LOrOBOP O NOCTaBKe
ohncHOro nHBeHTaps Ao 1 mapta. ABTOp 3agaeTcsi BONpoCcoMm, 4YTo GyaeT, ecnu NocTaBLUUK 3a
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HECKOJbKO Hedernb A0 nepeesga coobLwuT, YTO HE CMOXET NOCTaBUTb OXUOAEMbIN MHBEHTaPb
0o 1 nioHs. U 3geco, Kak ykasbiBaeT X. KeTu, paspelleHunto NoAneXuT Bonpoc, CBA3aH Nu
npeanpuHMmaTtens JOrOBOPOM M MOXET N OH NoTpeboBaTh OT NOCTaBLLMKa TONbKO
BO3MeLlLleHns yBbITKOB, 0BycnoBreHHbIX oTcpoykon nepeesaa (Vermogensschaden), nnu xe
BMECTO 3TOro OH YNPaBOMOYEH MOMHOCTbIO 0TKa3aTbCsi OT 4OroBopa, T.€. - KaK, BUaNMO,
nogpasyMeBaeTCs - MOXKET N OH TeMepb caM He UCNOMHATL (Mny noTpeboBaTb Bo3BpaTa
WCNOSTHEHHOr0) N HE MPUHUMAaTb UCMOMNHEHME C MPOCPOYKON, a TONbKO NoTpeboBaTh yObITKY,
BbI3BaHHbLIE TEM, YTO JOroBOP Obin COpBaH, U KOMMNEHCUPYHOLLME HEraTUBHbIN MHTEPEC
(Vertrauensschaden) <1>.

<1> |bidem.

FoBOpS 0 cpaBHEHUU NOAX0A0B NpaBonopaakos, X. KeTu NpUXoauT K BbIBOAY O TOM, YTO
peLLeHne 0 CoXpaHeHNM (C B3bICKAHMEM COOTBETCTBYHOLINX YOLITKOB) UMM O BO3MOXHOCTM
oTKasa OT [JoroBopa [I0MMKHO 3aBUCETb OT B3BELLUMBAHUSA UHTEPECOB, KOTOPbIe UMEIT KpeauTop
(B OTMeHe AoroBopa) 1 AOMKHMK (B NPOOOIMKEHUM ero AeicTeus). EQMHCTBO NoaxodoB Takke
NPOSIBNAETCA U B OTHOLLEHUW NPUHLIUNG, YTO BO3MOXHOCTb PACTOPXKEHUS MOXeT
obecneunBaTbCsl TONbKO B TEX CUTyaUUsX, rae HapylleHusi 06A3aTenbCTB A0SKHUKOM
HacCTOMNbKO CYLLIECTBEHHbIE, YTO AanbHelllas CBA3aHHOCTb A0r0BOPOM KPeamTopa He MOXeT
npestoMmpoBaThcs. B To e Bpems TeXHWYECKU 3Ta Maea BOMMOLWAaeTCa pasnuYHbIMK NyTAMU
<1>.

<1> Kotz H. Op. cit. S. 385 - 386.

Tak, B cT. 49(1)(a) v 64(1)(a) BeHckon kOHBEHLMM O JOrOBOpax MEXAyHapOoOHOW Kynnu-
npogaxu tosapoB 1980 r. onpegenseTcs, YTo Kaxaasa u3 CTOPOH MOXET 3asBUTb O
pacTopXXeHnn OoroBopa, eCniv Apyrasi CTOpoHa He BbINOSHSET OOroBOpHbIE 0b6sa3aTenscTea u
3TO OXBaTbIBAETCS KaTeropuen "cyLecTBeHHOro HapyLueHusa" (To e camoe CM., B YaCTHOCTH, B
cT. 7.3.1 MpuHuMnNoB MexayHapoaHbIX kKomMmepyecknx gorosopos YHUOPYA (UNIDROIT
Principles of International Commercial Contracts (PICC))). Kateropus cyLiecTBEHHOCTH
packpbiBaeTcs aanee B CT. 25 BeHCKON KOHBEHLUK; KpOMe TOro, CTOPOHa, KoTopas nmeet
COMHEHMS B CYLLECTBEHHOCTWN HapyLLUEHUS, MOXeT YCTaHOBUTb CBOEMY KOHTpareHTy
[OMNOMNHUTENBHBIN CPOK HA UCMOSTHEHWE U, ECNN OHO He nocneayeT B 3TOT CPOK,
KBanuMduumMpoBaTb HapyLLEeHME Kak CyLleCTBEHHoe <1>,

<1> |bid. S. 385 - 386; Rolland W. Die Aufhebung des Vertrages nach den Vorschlagen
zur Schuldrechtsreform auf dem Hintergrund internationaler Entwicklungen // Festschrift fur P.
Schlechtriem zum 70. Geburtstag / I. Schwenger, G. Hager (Hgs.). Tubingen, 2003. S. 634.

B ITY, kak ykasbiBaeT X. KeTu, BblOopaH uHon nyTh: B § 323 (a63. 1 B HOBOW peaakuun)
yCTaHaBnMBaeTCsi NPaBuio, YTO KPeAMTOP TONbKO TOrga MOXeT OTKa3aTbCs OT JOroBopa, Koraa
OOMKHWKY 6e3pe3ynbTaTHO OblN yCTaHOBNEH COOTBETCTBYIOLLUIA CPOK A1 OCYLLECTBIEHNS
npeaocTaBneHns Unu Anst nocneayrLwero UCnonHeHnst 0bsi3atenscTBa (B HEKOTOPbIX Cryyasx
0Cc000 TSPKENOro HEUCMONHEHNA NMMBO HeHaaNexallero NCNONIHEHNS BCe XXe YCTaHOBMEHne
CpoKa U3NULLHE 1 paspeLlaeTcs HeMeaneHHoe pacTopXXeHMe A0roBopa, Kak, Hanpumep, B
cnydasix § 323 (ab3. 2)); panee, Torga, koraa yCTaHOBEHO, YTO UCMONHEHME ANS A0SHKHMKA B
cooTBeTCcTBMM C § 275 (a63. 1 - 3) HEBO3MOXHO Unn Heoxngaemo (abs. 5 § 326); HakoHeL,
Takke Torga, koraa AOIPKHUK HapyLwun ceoe 06593aTenscTBO B cMmbicne § 241 (ab63. 2) n
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KpeauTop no 3ToK npuymHe "6onblle He OOIMKEH AyMaTh O BbINONIHEHUN gorosopa” (§ 324)
<1>. PaHee B [TY aTomMy Bonpocy Obin nocesileH § 326 <2>.

<1> Kotz H. Op. cit. S. 385 - 386.

<2> MNaparpad 326 (B ctapon penakumn): (1) Ecnn oaHa 13 cTOpoH ABYCTOPOHHErO
[orosopa npocpoyuna UcrnornHeHne ob6a3aTenscTBa, To gpyrasi CTOpoHa MOXET Ha3HaunTb
OOMNONHUTENBHBIN CPOK ANS UCNONHeHMs 06a3aTenbCTBa C yka3aHUeM, YTo N0 UCTEYEHUN 3TOro
Cpoka nocriegyet oTkas OT ucnonHeHus. Ecnv 06a3atenscTBO He 6GbINO NCNOMHEHO B CPOK,
yKasaHHas CTOpoHa BrnpaBe TpeboBaTb BO3MeELLEHUSA YObITKOB, BbI3BAHHbIX HEMCMOJTHEHNEM
[0roBopa, unm oTkasaTbCs OT A0roBopa; TpeboBaHne UCNoNHeHUs ncknovaeTcs. Ecnn
0053aTeNbCTBO OCTANOCh HE UCMOMHEHHBIM K Ha3Ha4YeHHOMY CPOKY, TO COOTBETCTBEHHO
NPUMEHSOTCA Npeanucanus npean. 2 ads. 1 § 325. (2) Ecnu ucnonHeHne goroesopa
BCNeACTBME MPOCPOYKM He NpeacTaBnsieT bonee nHtepeca Ans Apyron CTOpoHbI, TO Npasa,
yKasaHHble B ab3. 1, npegocTaBnsioTcs el n 6e3 HasHavyeHust cpoka.

Bo dpaHLy3ckom nNpaBe Toxe npocMaTpMBaeTCs CXO4HAasA noruka B 4aHHOM Bonpoce -
YTO He KaX/Joe HapyLLeHue Jorosopa AaeT npaBo Ha ero pactopxxeHue. Kakoe HapylleHune
[orosopa BrneyeT BO3MOXHOCTb ero pactopxeHus, @K oTBeta He AaeT: 3T0 ABNAeTCA
npeporaTuBomn TOMNKOBaHUA cynebHON NpakTUKn B 3aBUCMMOCTH OT KOHKPETHbBIX 06CTOATENbLCTB
aena <1>. Kak nuwet P. XOpHYHr, K pacCTOPXXEHWIO MOXET NPUBECTU Takke 1N HapyLleHne
AONOMHUTENbHBIX AOTOBOPHbIX 06513aHHOCTEN, U - B 3aBUCUMOCTU OT KOHKPETHbIX
obcToATEeNbCTB - NPOCcTas Npocpoyka. Ho B cnyvae ¢ NpOCPOYKON cya, Kak NpaBuno, umeeT
npaBo YCTaHOBUTbL NPOCPOYMBLLEN CTOPOHE NbrOTHBLIN CPOK <2>.

<1> KapanetoB A.I". PacTopxeHne HapyLLUEHHOro JOroBopa B POCCUACKOM U 3apyBeXHOM
npase. C. 31.

<2> Hornung R. Die Ruckabwicklung gescheiter Vertrage nach franzosischem,
deutschem und nach Einheitsrecht: Gemeinsamkeiten, Unterschiede, Wechselwirkungen.
Baden-Baden, 1998. S. 46 - 48.

B aHrnuinckom npaee Takke CIOXUICS OCTOPOXHbIN NOAX04 K paccMaTpvBaeMomMy
Bonpocy. Tak, P. LinmmepmaHH ykasblBaeT, 4TO UCK O BO3MeLLEeHUN YObITKOB 3a HapyLleHne
[oroBopa B aHIMUIACKOM Mpase sIBMsieTCs LeHTpanbHbIM JOrOBOPHbLIM CpeaAcTBOM. PaHee 6bin
Hanbonee pacnpocTpaHeH NoAxoAd, B COOTBETCTBMM C KOTOPbIM KaXA0€e NONoXeHne OoroBopa,
SIBHOE Unn nogpasymeBaemMoe, npeacrasnsaet cobown rapaHTuio (warranty) n HapyLueHue
rapaHTMu faeT NnpaBo HEBMHOBHOW CTOpoHe TpeboBaTk BOo3MeLLeHMs yObITkoB. OaHako ecnuv
nonoxeHue, koTopoe BblNo HapyLLEHO, HEe TONbKO rapaHTus, HO Takke 1 ycriosue (condition),
HEBUHOBHAs CTOPOHA MMEET BO3MOXHOCTb BbINTW U3 KOHTPaKTa: OHa MOXeT OTKa3aTbCs
OCYLLECTBMATb NPEAOCTaBIIEHNE UMW BEPHYTb TO, YTO yKe Oblno nepenaHo. MNMoHaTme
"condition" onpeaenanock Kak ycrioBme, HEBLINOSTHEHME KOTOPOro CO34aeT And apyromn
CTOPOHbI MONOXEHME, CYLLECTBEHHO OTNNYaloLLeecs OT TOro, KOTOpoe OHa Morna 6bl oxuaaTh.
CerogHs oT hopmanbHbIX kaTeropui "warranty” n "condition" B 3HauMTeNbHOM CTENEHN
OTKasanuchb B NONb3y pasnuyuus Mexay CyLleCTBEHHbIMU U HECYLLECTBEHHbBIMU MONOXEHUAMU
porosopa (the essential and non-essential terms of a contract). 3To o3HavaeT, 4TO Npu
NPOCPOYKE KPeamTop, KOHEYHO, MoXeT TpeboBaTb Bo3MeLLEHNs YObITKOB B Nl0GOM crnyyae, HO B
[OMNOMHEHME OH YNPaBOMOYEH PacTOPrHyTb AOroBOp, €CNN BPEMS, B TEYEHME KOTOPOro JOIMKHO
Bb1n10 ObITb OCYLLECTBNEHO NpeaocTaBneHme, SBndeTcs "cyLecTBeHHbIM" Ans 4OroBopa.
Bonpoc o Tom, npeanonarany N1 CTOPOHbI BPEMS B Ka4eCcTBe "CyLLEeCTBEHHOro", peluaeTcs
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cyaben B COOTBETCTBMU C 06CTOSATENBCTBAMU KOHKPETHOrO cry4asi. To 06CToATENbCTBO, YTO
onpegeneHHoe BpeMsi A4S UCMoNHeHMs Bbino YeTko 3aduKcUpoBaHo B Aorosope, 6onbLue He
paccmaTpuBaeTcs Kak ybeautenbHoe. Ecrnv Bpemsi 04AHO3HAYHO HE MOHUMAETCs Kak
"CyLecTBEHHOE", KpeauTop MOXeT NOAHATbL ero A0 3TOro cratyca, yBeJOMUB JOSMKHUKA O
pacToOpXXeHUW U NpefoCTaBMB EMY eLle JOCTaTOYHOE BPEMS Ha UCMOMHEHne <1>,

<1> Zimmermann R. The Law of Obligations. Roman Foundations of the Civilian
Tradition. P. 803 - 804, 814. O6 atom 6onee nogpobHo nuweT Takke M. PanHwTtamH
(Rheinstein M. Die Struktur des vertraglichen Schuldverhaltnisses im anglo-amerikanischen
Recht. Berlin; Leipzig, 1932. S. 199 - 204 n paHee), a Takke [1. lUnexTtpum (Schlechtriem P.
Restitution und Bereicherungsausgleich in Europa. Bd. 1: Eine rechtsvergleichende Darstellung.
Tubingen, 2000. S. 505 ff.).

OTeyecTBEHHbIN 3aKOHOAATENb TAKKE UCXOOAUT N3 CXOXKEN, OCTOPOXKHOM KOHLLEMNLINN.
CornacHo n. 2 cT1. 450 'K P® no TpeboBaHuio 0gHON U3 CTOPOH AOrOBOP MOXET ObITb MU3MEHEH
W PacTOPrHyT MO PELLEHNIO cyaa TOMbKO: 1) Npy CyLLEeCTBEHHOM HapyLUEHUN 4OroBopa
OpYror CTOPOHOWN; 2) B UHbIX Cy4asx, MpegyCcMOTPEHHbIX HacTosAwmM Kogekcom, Apyrumm
3aKOHaMW UM LOrOBOPOM.

Takum 06pa3om, Mbl BUAMM, YTO CMIOXKMBLLMICS B psifie COBPEMEHHbIX NPaBOMOPsiAKOB
noaxof K BO3MOXHOCTM BblGOpa Takoro CpeacTsa 3aluThl, Kak pacTopXKeHWe HapyLLEeHHOro
[OroBOpa, 04eHb OCTOPOXHBINA. [1Ns yaoBNeTBOpeHUs AaHHoro TpeboBaHus TpebyeTcs
[0Ka3aHHOCTb CYLLLECTBEHHOCTW HapyLUEHNs1 CO CTOPOHbI AOMMKHUKA U T.M. ATUM OHO
oTnuyaeTcsi oT TpeboBaHUs O B3bICKaHWUM YOLITKOB, KOTOPOE MPY HapyLLEHUW MOXET ObITb
3asBneHo Bceraa. Ho B To e Bpemsi yaoBneTBopeHue TpeboBaHWsl 0 B3biCKaHUW YObITKOB
3aBUCUT OT UHbIX NPEANOCHINOK: Tak, B YaCTHOCTU, ANl PaCTOPXKEHNUs oroBopa He TpebyeTcs
“ccrneaoBaHus Bonpoca o BUHE (TPagUUMOHHO NMPUHSATO CYATATh, YTO BO3MOXHOCTb
pacTop)XeHWs1 4OrOBOPA He 3aBUCUT OT BUHOBHOCTM <1>), B TO BPEMS KaK Mpw B3bICKaHWU
y6bITKOB B CIlyvae HapyLleHWsi JOroBOpa KOHTPareHToM 3TOT BOMPOC MCCeayeTcs.

<1> B T0 e BpeMsa NpUMEHUTENBHO K HEMELKON JOrMaTnKe 3TO COBPEMEHHbLIN B3rNsAg Ha
AaHHbIV Bornpoc. 1o3nums 0THOCUMTENBHO TOro, HE0BX0AUMO NN YYUTBIBATb BUHY, MEHANACh C
TeyeHnem BpemeHun. Cm., B yactHocTu: Weidt H. Antizipierter Vertragsbruch: Eine
Untersuchung zum deutschen und englischen Recht. Tubingen, 2008. S. 177. lNpu atom
NPVMEHUTENBHO K COBPEMEHHOMY HEMELIKOMY NMpaBy crneayeT YYnTbliBaTb, YTO, B YHACTHOCTH,
cornacHo nonoxenusam § 323 Y pacTopxeHne JoroBopa UCKIO4YaeTcsl, ecnu 3a
BO3HMKHOBEHUE 06CTOATENBLCTBA, B CBA3M C KOTOPLIM KpeanTopy Obino npegocTaBneHo npaBo
pacTopXeHuns AoroBopa, OTBETCTBEH UCKMOUUTENBHO KPeauTop UMNn ecnu 4ONs ero BUHbI
nepeseLUVBaeT, NN ecriv 06CTOATENBCTBO, 32 BO3HUKHOBEHME KOTOPOro JOIMKHUK He
OTBEeYaeT, BO3HUKINO BO BPeEMS MPOCPOYKN KpeamTopa B NPUHATUM UCMONHEHUs oba3aTenbCcTBa.
O nogxopae, He 0BycnoBnuBaoLLEM BO3MOXHOCTb paCTOpPXXeHUs1 HapyLUEHHOro OroBopa BUHOM
KOHTpareHTa, B BeHCKOW KOHBEHLMM O JOrOBOpax MeXAyHapOAHOW Kynnu-npogaxn ToBapos
1980 r. cMm., B YacTHocTu: Kommentar zum Einheitlichen UN-Kaufrecht / P. Schlechtriem, .
Schwenzer (Hgs.). 6. Aufl. C.H. Beck, 2013. Rn. 4 - 14; J. von Staudingers Kommentar zum
Burgerlichen Gesetzbuch mit Einfuhrungsgesetz und Nebengesetzen Wiener UN-Kaufrecht
(CISG). Neubearbeitung 2013. Berlin, 2013. Art. 49. Rn. 8.

1.2. CnocobHocTb Hanbonee agekBaTHbIM 06pa3om
yOOBMNETBOPUTL MHTEPECHI MOCTPaZaBLLEN CTOPOHbI
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B Tex cnyyasix, korga cerogHs No3nTMBHOE NPaBo AOMYyCKaeT BO3MOXHOCTb PACTOPXKEHNS
HapyLUEHHOro Aorosopa (T.e. B CriyYae CyLEeCTBEHHOCTW HapYyLLEHNS U T.M.), PaBHO Kak u
NpOCTO B3bickaHWe YObITKOB ("yObITKOB 3a MPOCPOYUKY", €Cnun KpeamnTop cornacuncs NnpuHATL
NpocpoYveHHoe nNpeaocTaBneHme, nMbo "ybbITKOB BMECTO NpeaoCcTaBneHns", ecnv ero He
nocnegoBarno Unu KpeamTopy OHO HE HYXHO, BeAb OH He 0653aH NpMHUMaTh HeHaanexatiee
nucnosnHeHme), 61110 661 pasyMHO 3a4aTbCs BOMPOCOM O TOM, KaKoW BapuaHT pa3BuUTust CobbITUI
(Mnn, nHBIMK crioBamu, 3asiBNeHVe 1 yaoBneTBOpeHne Kakoro TpebosaHus) Hanbonee
ageksaTHO oTBevan 6bl MHTepecaM KpeamTopa.

[aHHas npobnema ctaHOBUTCSA 0COBEHHO aKTyaribHOWM B KOHTEKCTE MCTOPUYECKOTO
pa3BUTUS NPU3HAHUS BO3MOXXHOCTM PAcTOPXKEHUS HapYyLLIEHHOro AoroBopa. TOT dakT, uTo
Jonroe BpeMsi npaBo BoobLe 06xoaunock 6e3 pacTopXeHnst HapyLLeHHOro 4oroBopa, a,
BBE[s ero Kak CpeCTBO pearnpoBaHua Ha HapyLleHne obsa3aTenbCcTBa, OrpaHNYMIO TOMbKO
Ons cny4vaes CyLeCTBEHHOrO HapyLUEeHWsi, Takke HaTankMBaeT Ha NOUCK OTBeTa Ha BOMPOCHI O
TOM, AENCTBUTENBHO NN HEOOXOAUM 3TOT MHCTUTYT, pa3 6e3 Hero kak-To 06xoaunuch paHbLue,
3a4eM OH HYXEH, B YEM COCTOUT UHTEPEC CTOPOHbLI UMEHHO pacTOpPrHyTh A4OroBOp TOrAa, Koraa
NO3NTMBHOE MPaBO AO0MyCKaeT TaKylo anbTepHaTMBY, MOMUMO BO3MOXHOCTM NPOCTO B3bICKATb
yObITKN.

1.2.1. OgHOCTOPOHHE 065A3bIBatOLLME AOrOBOPbI.

PacTopxeHne goroBopa Kak CpeAcTBO pearmpoBaHusl (B TOM YMcne Npy HapyLleHum
06a3aTenbCTB KOHTPAreHToOM) NO3BONAET NPEKPaTUTb NEPBUYHbIE 0653aTeNbLCTBA MO
NpefoCTaBNEHUIO U NPUHATUIO NPEAOCTaBNEHMS OT KOHTpareHTa Ha byayllee (ecnm oHu ele
He ObINN OCYLLIECTBIIEHbI) MW HA NPOLUIIOE (ECINN OHM YXXe Obifv OCYLLECTBIEHbI; NPY 3TOM B
common law npu HapyLleHMn KOHTPareHToOM CBOMX 00A3aTeNbCTB U pacTOPXXEHWM JOroBopa
Takke ocyllecTBnseTcsa <1> Bo3BpaT NpefoCTaBIEHUS, HO HE B HaType, a B BUAE €ro
0OBbEKTUBHOM cTOUMOCTH) <2>. B cny4ae, korga 06513aTenbCTBO €CTh TONBKO HA OOHOM U3
CTOPOH [0roBopa - JOIDKHUKE (Hanpumep, B pearibHOM KOHCTPYKLUKW JOroBOpa AapeHus unm B
3anme), B NPUHLIMMNE HE MOXET BO3HMKHYTb BOMPOCA O NpeKpaLleHUn NepBUYHON 0683aHHOCTH
KpeauTopa no OCyLLeCTBIIEHUIO MPEeAOCTaBEHMS ex tunc unm ex nunc, NOTOMy 4YTO ee 1 Ao
3TOro He 6bINIo, @ NPMHMMAaTL HeHaanexatlee (B YaCTHOCTM, MPOCPOYEHHOE) UCMOMHEHME CO
CTOPOHbI AOJPKHUKA KpeauTop 1 Tak He 0653aH.

<1> Rheinstein M. Op. cit. S. 220 - 221 n paHee. OgHako egMHoro o60cHoBaHMA 411
3TOro BbIBOAA TaM Kak He 6bIfo B X04e MCTOPUYECKOTo pasBUTUS NOAXOAOB K JAHHOMY
BOMpPOCY, TaK He CIIOXUNOCh M cenvac. Kak ykasblBaeTCs B HEKOTOPbIX UCTOYHMKAX, cenyac B
AHIUK nges ocBoboXaeHNS OT B3aMMHOW 00513aHHOCTU U CBA3AHHbIX C HEW NpaB
060CHOBbIBaETCA NpenMyLLEeCTBEHHO Yepes cTapoe yyeHune o condition, a B CLUA - uepes naeto
YHUUTOXEHWUST LOTOBOPHOM CBSA3U. PelleHns NpMHUMaoTcs YaCTUYHO Ha OCHOBAHWUM YYEHUS O
condition, YyacTMYHO Ha OCHOBaHUM y4eHus o rescission unu failure of consideration, yacTnyHo
Ha OCHOBaHMKM CMeLLeHns 3TuxX naen (Heckonbko NnoapobHee 06 3TOM pasBUTUN Mbl
nonbiTaemcs HanucaTtb ganee). [Npy1 3TOM BO MHOroM AaHHas npobnema ¢ pasnuynem
060CHOBaHWI CBSI3aHa C TEM, YTO y4YeHue O cuHannarme (B 0CO6eHHOCTU PyHKLMOHABHON),
KaK yTBepXOaeT yka3aHHbI aBTop, He Oblna BOCMPUHATA JOKTPUHOM common law B MOfHoOwM
mMepe. Cm. 06 aTom Takke: Schlechtriem P. Op. cit. S. 510 ff.

<2> Cwm., B yacTtHocTtu: Hattenhauer Chr. Op. cit. S. 97 - 98.

[MoaTomy 30ecb pacTopXXeHue JoroBopa He MOXET BbIMOSNHATL MPUCYLLYIO eMy (DYHKUMIO.
HecnyyanHo noatomy, B YactHocTu, n. 1 ¢T. 811 'K P® roBoput 0 ToM, 4TO no obLiemy
npaswuny B cryyae, Korga 3aeMLUMK He BOo3BpaLlaeT B CPOK CYMMY 3anMma, Ha 3Ty CyMMy NuLlb
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noaniexxaT JOMNONHUTENBbHO ynnaTe npoueHTbl no cT. 395 K P®. 3aeckb xoTs 1 co3gaeTcs
UNIO31sa BO3BPALLEHMS NMOJTYYEHHOTO - B CUSTy TOrO, YTO 3aeMLUMK NpeaBapuUTeNbHO nony4vaeT
npegocTaBneHve OT 3anmMoaBLia, - BCe e BO3MOXHOCTb PacTOPrHyTb AOrOBOP
NPUMEHNTENBHO K 3TON CUTYaLMK CKOpee SIBMSIeTCA UCKYCCTBEHHON 1 N3MNULLHEN: 3aeMLLKK U
Tak 0643aH BEPHYTb NONy4YeHHOE B CUIy CBOero obsisatenbCcTBa No JOroBopy 3anma, a 'y
3aumopaBua oba3aTenbcTBa NpeaoCcTaBUTb HET, NOSTOMY M NpekpallaTb ero AencTame ex tunc
Unu ex nunc Hesa4vyeM. B peanbHON e KOHCTPYKLMM A0roBopa AapeHusi nogobHbI BONpoc
BOOOLLE HE BO3HUKAET.

1.2.2. [loroBopbl ¢ 00s13aTENLCTBAMN Y BCEX YYACTBYHOLLUMX CTOPOH.

B cnyvae, korga 06s13aTenbCTBa eCTh Y BCEX YYACTBYHOLWMX B JOFOBOPE CTOPOH, NPUHSTO
pasrpaHuymnBaTh CyHannarMaTMyeckme Oorosopsl (Mx 6ONbLLIMHCTBO), NpeanonaratoLLme
B3aMO0OYCNOBNEHHOCTb, BCTPEYHOCTb 00513aTENbCTB, ONMPAatOLLYOCA Ha TO, YTO 06583aHHOCTb
OZHOW CTOPOHbI OGYCIOBIIEHA XeMaHMeM NOMNyYUTb UCMONTHEHME 00A3aHHOCTUN APYroi CTOPOHbI
(B HEMeELKOV JormaTuke 3To BblpaXkaeTcsl B OCHOBHOM Yepes uaeto obmeHa
NpeaocTaBneHnsaMmN <1>), 1 UHble, 0ObIYHbIE JOrOBOPLI, FAe TaKoi B3auMOoOBYCNOBIIEHHOCTU
HeT (K MpuMepy, K TakuM [JoroBopam B iutepaType OTHOCHAT ccydy M nopy4deHue <2>).

<1> Leipold D. BGB I: Einfuhrung und Allgemeiner Teil. 5. Aufl. Tubingen, 2008. S. 48;
Fikentscher W., Heinemann A. Schuldrecht. 10. Aufl. Berlin, 2006. S. 37; J. von Staudingers
Kommentar zum Burgerlichen Gesetzbuch mit Einfuhrungsgesetz und Nebengesetzen:
Eckpfeiler des Zivilrechts. Berlin, 2005. S. 121; cm. Takke: Benohr H.R. Op. cit. S. 1.

<2> Fikentscher W., Heinemann A. Op. cit. S. 36 - 37; J. von Staudingers Kommentar
zum Burgerlichen Gesetzbuch mit Einfuhrungsgesetz und Nebengesetzen: Eckpfeiler des
Zivilrechts. S. 122.

HecuHannarmaTuyeckue gorosopbl. Ecnv 06s3atenscTsa Ka oo U3 CTOPOH He
HaxodATCcA BO B3aMOCBS3U, Cpasy e BO3HMKaeT BOMPOC O TOM, YeM e 3[4eCb 06ycrnoBneHa
BO3MOXHOCTb KpeauTopa NnpekpaTuTb CBOK NepBUYHY0 06513aHHOCTL MO NpeAoCTaBleHNIO U
NONy4YeHUIo NPeAoCTaBNeHUs OT KOHTpareHTa (T.e. pacTOpPrHyTb AOroBOp) B CBA3N C
HeBbINONMHEHMEM 0653aTenbCTB APYroi CTOPOHOM 1 MOXKET N OHa JaBaTbCs B NpUHUMNE, Bedb
nx 06A3aTeNbCTBA Xe He B3auMoobycroBreHbl. TO eCTb 3TO OMNSATh e 0TYaCTX BONPOC O TOM,
MOXXET N 3[eCb PacTOpPXeHWe J0roBopa BbIMOSHATL NpUcyLLne emMy yHKLMK.

Tak, K npumepy, B apeHae, rae oba3atenbCcTBa cuHannarmaTMyeckue, Bellb OTAaeTcs B
Nnonb3oBaHWe, YTOObI 3a ee UCMONb30BaHWe NonyyYnuTs Nnaty. MoaToMy B apeHae Mbicnma
CUTyaLus BO3MOXHOCTW pacTOPXKEHWSI HapyLLUEHHOTO apeHAaTopoM 40roBopa npu
HEBbLINOJIHEHNM apeHAaTOPOM CBOEero 0bs13aTenbCTea no ynnaTte apeHaHou nnatbl. B ccyne xe
y ccyponony4yatens HeT 06513aTenbCTBa, B UCMOMHEHUN KOTOPOro Gbin Gbl 3anHTepecoBaH
ccypodaternb, - y ccygononyyartesisi eCTb TONbKO 06513aHHOCTb BEPHYTh Belllb, a BELlb
OTOAeTCs B CCyay SIBHO He Ansi TOro, YToObl ee BepHynu. To ecTb y ccyaonosyyaTens NpocTo
HeT Takoro nepBMYHOro obs3aTenbCTBa NO OCYLWECTBEHMIO NPEAOCTaBNeHs, HEBbINOJIHEHNE
KOTOPOro Aenano Obl akTyarnbHOM NOCTaHOBKY BOMPOCa O BO3MOXHOCTU ccydoaarens
pacTOprHyTb AOrOBOP, @ 3HAYMT, NMPEKPaTUTL CBOKD NepPBUYHYI0 006513aHHOCTb MO
NpegoCTaBNEHUIO M NPUHATUIO MPeaoCcTaBneHns OT KOHTpareHTa. PacTopxeHue 3aech
BO3MOXHO TOMNbKO KaK peakuust Ha To, YTo ccyomnory4yaTterb UCMOoMb3yeT NomnyyYeHHoe He
npeaycMOTPEHHbIM LOrOBOPOM CMocoBOM, CNOCOBCTBYET YXYALIEHUIO €r0 COCTOSIHUSA, OTAaeT
6es3 cornacus ccygoaatens TpeTbemy nuuy, T.e. MPOCTO KaK peakuus CKopee Ha BbIXog 3a
npegens! NpeocTaBneHHOro Npaea Nosib3oBaHKs BeLLbio, YeM Ha HapyLleHve obsi3aTenscTea
CO CTOPOHbI CcydonoslyyaTens, KoTopoe He 0ByCroBn1BaeT 0653aTeNbCTBO CCyAoAaTens 1
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COCTOUT TOJbKO B TOM, YTOObI BEPHYTh BeLlb. BeposiTHO, 3T0 MOXeT OblTb HApyLLEHNEM KaKnX-
TO NYHKTOB AOroBoOpa, T.€. BU3yarnbHO BbIMMSAAeTh Kak "HapyLleHne gorosopa", Ho He byaeT
HapyLieHneM 0bs3aTenbCTBa, KOTOPOE A0roBop, MO Maee, AOMKEH Nulb 0POpPMAATL (XOTS
WUCTOPUYECKM B3rNadbl Ha 3TOT BOMNPOC MEHSMNNCH).

MoxeT nokasaTbCsi, YTO 9TO HEYTO BPOAE HapyLUEHWs OOMONHUTENbHbBIX 0693aHHOCTEN,
HO 3TW gononHuTenbHble o6sa3aHHocTU (Nebenpflichten) MmoryT GbITb TONLKO TaMm, rae ecTb
OCHOBHOE 0043aTeNnbCTBO U IAe OHW AOMKHbI 06ecneynBaThb €ro BbIMOSIHEHWE, KakK, HanpumMep,
06s13aHHOCTL Nepeath MNTC npu Nnpogaxke mMallMHbl K 06s3aHHOCTL NepedaTh Bellb
cBobOAHON OT NpaB TPeTbUX Nuu. B cuTyaumm ¢ ccygon o6a3aHHOCTb He yXyALwaTh Bellb He
HanpasrneHa Ha obecneyeHme 06A3aHHOCTU MO ee BO3BPaTy, XOTS TEXHUYECKN MOXHO co3aaTh
BMOUMOCTb, YTO 3TO Tak, HAaNpuUMep HanucaTb B 3aKOHE, YTO 06583aHHOCTb ccyaononyyarens -
BEPHYTb BELLb TAKOW-TO TAKON-TO ("B TOM COCTOSIHUK, B KAKOM OHa ee Nosyyuna, ¢ y4eTom
HOpMarbHOro N3Hoca 1N B COCTOSIHUK, 0BYCNOBRIEHHOM AOroBOPOM", Kak 9TO celyac ykasaHo
B K P®; ansa cpaBHeHus, B § 604 MY HU4ero Takoro He ckasaHo, a NPOCTO yKa3blBaeTCs, YTO
ccygonornyyaTenb 00513yeTcs BEpHYTh BeLlb).

Mcnonb3ys HCTPYMEHTapUin HEMELLKOI NPaBOBOWN AOKTPUHbBI, MOXHO Takke NMOMbICIUTb,
YTO MCMOJIb30BaHUE NOMYYEHHOIO He NPeayCMOTPEHHBLIM JOFOBOPOM CMOCOGOM,
cnocoGCcTBOBaHME YXYALLIEHWNIO Er0 COCTOSIHUS, oTAa4va ero 6e3 cornacusi ccygonartenst
TpeTbemy gy - 3TO HapyLueHme HeKux noBegeH4Yecknx niu OXpaHVITeJ'IbeIX 06$|3aHHOCTel7I,
KOTOpre BblOEeNAKTCA HEMEeLUKUMUA yqubuvm HeI'IOCpeJJ,CTBeHHO B CprKType
006513aTeNbCTBEHHOTO NPABOOTHOLLEHUS (B LLMPOKOM CMbicre). bonee Toro, Ha 3To
NPUMEHUTENBHO K JOrOBOPY CCYAbl YacTO NPSIMO M yKkasbiBaeTcd <1>. Ho 34ecb COMHeEHUs
BO3HUKAKT B CBA3U C TEM, YTO TaKoe peLueHme TeEXHUYECKN B pa3HbIX npaBonopﬂp,Kax BbIrMAaNT
no-pasHomy. Tak, B common law 3TOT BONpoc peLuaeTcs Yepes KoHcTpykumto duty of care, Bo
hpaHLly3CKOM - Yepe3 KOHCTPYKLUMIO rapaHTum (ccygoaatenb B NpuHUMNE 0653aH He
BMeLLMBaTbLCS B MONb30OBaHME CCyAonosyyaTtens, passe YTo TOT HapyLlaeT rapaHTuIo 1 oTaaeT
Bellb TPETbUM NULAM U T.M.). ATO HATaNKMBAET Ha MbICIlb 06 UCKYCCTBEHHOCTU B
onpeaeneHHon CTENEeHN KaTEropun OXpaHUTENbHbLIX U NOBEAEHYECKUX 06s13aHHOCTEN N O
NPOUCXOXAEHUN BCEX STUX MEXaHU3MOB OT 06LLIero Hayana Bpoze npuHuuna
[oBpoCcCOBECTHOCTU, T.€. O TOM, YTO 3TO MPOCTO OAMH U3 MEXAHM3MOB AN OCTUXEHUS
cnpaBeanMBoro pesynbrarta, Ho He COBCTBEHHO AeNCTBUTENBHOE CTPYKTYPHOE 3BEHO B
obsa3aTenbcTBe.

<1> NogpobHee 06 3TOM, a TaKkKe O CPaBHUTENBHO-NPABOBOM acrnekTe NpobnemMHbIX
BOMPOCORB [0roBopa ccyabl cM., B YacTHocTu: Haellmigk P. Die Leihe in der franzosischen,
englischen und deutschen Rechtsordnung: unter besonderer Berucksichtigung der Kunstleihe.
Gottingen, 2009.

Moatomy ckopee aTo BonbLUE NOXOXe Ha MPOCTYI0 peanu3aumio HEKOEero
npeobpasoBaTtensHoro npaesa (Gestaltungsrecht; B TepMmMHONOrMn oTe4ecTBEHHOW AOKTPUHBI -
Ha peanunsaumnio Mepbl ONepaTMBHOro BO3AENCTBUS), BOSHUKHOBEHME KOTOPOro
obycnoenuneBaeTcs TeM, YTO ccyaonorny4vaTens Nnoxo obpallaeTcs ¢ nepeaaHHoOn eMy BeLlbio,
T.€. BbIXOAWT 3a npegensl NpeaocTaBneHHoro eMy npasa, Ho npeobpasoBaTenbHOro npasa ¢
HECKONbKO MHbIM 060CHOBaHMEM, YeM NPY PACTOPXKEHUN HaPYLLEHHOro Jorosopa (KoTopoe
TakKe Npu3HaeTcs peanu3auuner npeobpas3oBaTenbHOro npaea): YTobbl YTO-TO HAPYLWINTbL, HAZ4O
cHavarna 4To-To 0bs13aTbCcsa caenartb Unn He caenatb, a B KOHCTPYKUMU CcCyabl HET TaKMX
00653aTeNbCTB - eCThb TOMNBKO NPABO PacTOPrHyTh B cryvae, ecnu OyaeT no-gpyromy.
Hecny4yanHo, B 4YaCTHOCTMW, HEMELLKUIA 3aKOHOOATENb UCMOMb3YET U pa3Hble TEPMUHbI:
"Kundiging" ("oOHOCTOPOHHMI OTKa3 OT UCMOMHEHNsT ANAWMXCA 0683aTenscTB") - B ccyae u
"Rucktritt" ("pacTtopxxeHne gorosopa") - B npaBuiax 0 pacTop)XeHMn HapyLleHHOro 4oroBopa
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<1>. Takoe e CyLHOCTHO He Bepylee cBOe Hayarno B BbINOMHEHUN 0683aTEeNbCTB CTOPOHAMMU
1, Mo BCEN BUOMMOCTU, TOXE NpeobpasoBaTenbHoOe NpaBo ecTb 1 y apeHgoaatens (B 'K PO
3TO OTpaxeHo B M. 3 cT. 615 1 cT. 691), NOMUMO NpaBa Ha pacTopXKeHne HapyLLEeHHOro
[oroBopa B CBSI3M C HEBbLINOMHEHUEM 06s3aTensCcTBa apeHaoaaTens no ynnare apeHaHom
nnarbl.

<1> O6e atn BoamoxHocTu ("Kundiging" n "Rucktritt") HasbiBatoTCs B kayecTBEe TUMMUYHBIX
BonnoweHun npeobpasoBartenbHbIX NpaBs (CM., B YacTHocTu: Leser H.G. Der Rucktritt vom
Vertrag: Abwicklungsverhaltnis und Gestaltungsbefugnisse bei Leistungsstorungen. Tubingen,
1975. S. 223 - 226 (kacaTenbHo "Rucktritt"); Oetker H. Das Dauerschuldverhaltnis und seine
Beendigung: Bestandsaufnahme und kritische Wurdigung einer tradierten Figur der
Schuldrechtsdogmatik. Tubingen, 1994. S. 284 (kacatensHo "Kundiging"); cm. Takke:
Hattenhauer Chr. Op. cit. S. 24 - 34, 51 - 52 ff.).

Korga KpeauTop 3anHTepecoBaH B peann3aunm MMeHHO 3TOoro npeo6paaoBaTeanoro
npaea, He CBA3aHHOIo C HEBbLINOJIHEHNEM ,u,pyr017| CTOpOHOIZ BCTpeHHOVI 00s13aHHOCTH, a He
nMetoLencs Y HEero BO3MOXXHOCTU B3blCKaHUA Y6bITKOB M 3a4eM eMy 3TO MOXEeT ObITb HY>XHO,
CKa3aTb CJ10’KHO.

C ogHow CTOpOHbI, B3bickaHue ybbITKOB camo no cebe HanpasneHo Ha Hambonee
YyHMBeEpCcanbHOe BOCCTAHOBIMEHWE €ro HapyLleHHOoro nHTepeca. Ho, ¢ Apyron CTOpPOHbI, B
pacCMOTPEHHbIX HamMu NpUMepax peyb naeT o nepeaave MMyLLECTBA BO BpeMEHHOe
nonb3oBaHue, T.e. NpeAnonaraeTcs, YTo Mo UCTEYEHUN CpoKa NpeaMeT nNpeaocTaBneHns
BEPHETCH K KPeAMTOPY 1 B 3TOM CMbICIIe OH BCeraa 3anHTepecoBaH B ero coctosiHnu. M xots
BO3MOXHOCTb peanu3aummn 3Toro npeobpasoBaTenbHOro npasa 3akoHOM NpegycMoTpeHa
TONbKO TOrAa, Koraa Bellb YXe N0 KakMM-TO MpUYnHam ucrnopyeHa (MCnonb3yeTcsi He
npeagycMoTpeHHbIM JOTOBOPOM CMOCOBOM, yXyALaeTcs U Mp.), OHa MOXET ObITb akTyanbHOM B
cnyyae, ecnv Ans KpegmTopa BaXXHee MMEHHO BEPHYTb XOTS Obl B KAKOW-TO CTEMEHN XOPOLUYHO
BeELlb, YEM NOTOM B3bICKMBaTb YObITKM, CBA3aHHbIE C HEOHXOAUMOCTBIO €€ BOCCTaHOBMNEHMNS U3~
3a ganbHenwero yxyaweHus (K ToMy Xe, K npumepy, ¢ 6aHkpoTa).

CuvHannarmaTtumyeckume A0roBopbl. Tenepb OCTaJInCb CUHannarMmaTun4eckme AoroBopbl 1
BOMpocC O u,enecoo6pasHocw| MX PaCToOpXeHuA npu HapyLleHnn obazarenbcTs KOHTpareHTom
No CpaBHEHNIO C BOSMOXHOCTbLIO NMPOCTO B3bICKATb y6bITKM.

Mpu 3TOM MHTEpPECHO, YTO 3apybexHble nccnegoBaTenu, roBopsi O CUHannarmaTU4ecKmx
[orosopax, NULWYyT, YTO MMEHHO OHU UMEIT Ty 0COBEHHOCTb MO OTHOLLEHMWIO KO BCEM
oCTalbHbIM, YTO NO3UTUBHOE MPAaBO YCTaHABMMBAET HEKNE creuuanbHble HOPMbI B Clyvae
HapyLeHus 06a3aTenbCTB OQHOW N3 CTOPOH - B TOM YUCIE O pacTopXKeHUn aoroesopa (B
"epmaHuu, kK npumepy, aToMy nocasweHsl § 320 u cn. ITY) <1>. NpumedaTtensHo, 4To U X.
KeTu, onucbiBasg KOHNUKT MHTEPECOB CTOPOH NPU PacTOPXKEHUN HapyLLEHHOro A0roBopa,
uMeeT B BUAY 1 NPUBOAUT NPMMEpP MMEHHO CMHanmnarmaTMyeckoro Aorosopa (M Takmx
[OroBOpOB, B NpUHLMNE, BOMBLUMHCTBO, HA YTO TOXe 4acTo cneumanbHO yKasbiBaeTcs).

<1> Leipold D. Op. cit. S. 48; Fikentscher W., Heinemann A. Op. cit.; J. von Staudingers
Kommentar zum Burgerlichen Gesetzbuch mit Einfuhrungsgesetz und Nebengesetzen:
Eckpfeiler des Zivilrechts. S. 121.

Ho Hackonbko OHO He06X0AMMO B CMHANarMaTu4eckom D,OI'OBOpe?
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OnucaHHbIl Bbile NOAX0A, YTO OT NPU3HaHMS BO3MOXHOCTY PacTOPXKEeHWS! HapyLUEHHOTO
[0roBopa KpeamTop BeIMMPLIBAET, a AOMMKHUK NpourpbiBaeT, 6asupyeTcs Ha yTBEPXKAEHUM O
TOM, YTO 6e3 NPU3HaAHMA BO3MOXHOCTM PacTOPXKEHMS HapyLLEHHOro Aorosopa B
CMHannarmaTu4eckom JoroBope KpeavTop GyaeT no-npexHeMy CBs3aH UM U OomxkeH 6yaeT
NPUHATL (XOTA U C MPOCPOYKOI) NpeaocTaBneHne oT A0MKHUKA BMECTO B3blCKaHUSA
COOTBETCTBYHOLLMX YOLITKOB, a Takke cam byaeT 06s3aH OCyLLEeCTBUTL CBOE NPefoCTaBNeHME.

Ho adpdbekT npekpalleHms nepBrUYHbIX 00s1I3aHHOCTEN NO NPeAoCTaBMEHNIO U MPUHATUIO
npenocTaBrieHnst OT KOHTpareHTa Ha Gyayliee Npyu HEMCNONTHEHUN JOroBOpa APYro CTOPOHOW
B CIyyae, Korga oHa [oSpkHa Obinia ocyLecTBUTL Takoe NpegocTaBrieHne, HacTynaet
He3aBMCMMO OT TOro, pacTOpPrHyT AOroBop Unun HeT. Beab ecnu ogHa U3 CTOPOH HE UCMOSHAET
06sa3aTenbCcTBa NO OCYLLECTBNEHNIO MPEeAOCTaBNeHUs B Cny4yae, Korga oHa JoShkHa 3TO
caenatb, Y Hee He BO3HUKAET 1 npaBa TpeboBaHUs K KOHTpareHTy 06 MCNONHEHUN UM CBOUX
06a3aHHOCTEN MO OCYLLIECTBMNEHMIO NEPBMUYHOIO NPENOCTaBEHUSA N MPUHATUIO (YXKe
NPOCPOYEHHOr0) NPeaoCTaBNEHNSI OT KOHTpareHTa. A ecnv KpeauTop yxe npoussen
npenocTaBneHne, To y HapyLumuBLLen 0693aTenbCTBO CTOPOHbLI MPOCTO OTNAa4aeT OCHOBaHME
ans ero yoepxxanuda. OHa e He ucnonHuna obssarensCcTBa CO CBOEN CTOPOHbI, T.€. 0bMeH
NpefoCTaBNeHUsMU - TO, Ha YTO ObINIO HanpaBeHO OCYLLECTBIEHNE NPEAOCTaBNEHNS CO
CTOPOHbI KpeaUTopa, - He COCTOANCSA, a 3TO, NO UAee, AOIMKHO BreYb ee 0053aHHOCTb BEPHYTb
nony4YeHHoe; 34eck NpekpalleHe NnepBnYHbIX 0693aHHOCTEN NO NPeAOCTaBEHNIO MPOCTO
OencTByeT ¢ 0OpaTHOW CUITON.

TakoB npuHUMN paboTbl yHKLUMOHaNbLHON cMHannarmel. CornacHo yyeHuto A. bexmaHHa
O CMHannarMe, K KOTOpomy, kak ykasbiBaeT A.A. HoBuukas (B cBOen gncceprauun, rae ata
npobnemaTuka Obina npopaboTtaHa rinyboyanwmm ob6pasom), BOCXOASAT COBPEMEHHbBIE TEOPUN
CMHannarmaTm4eckoro orosopa, yHKUMOHaNbHas cuHannarma OTHOCUTCS K cTaamm
WCMONHEHNs JOroBopa 1 npegnonaraet, YTo TpeboBaHne 06 UCNOMHEHUN BCTPEYHOro
TpeboBaHNsA BO3MOXHO, KOrga MCNOMHEHO (MNK rapaHTUpoBaHo) cobcTBeHHOe <1>. To ecTb
Npu HEeUCMONHEHNN KOHTpareHToOM cBoero obs3arenscTea y Hero HeT npaea TpeboBaHus 06
OCYLLLeCTBMNEHMM NpeoCcTaBNeHNs K Apyron cTopoHe ("ocyLlecTBrneHne npegoctasneHui "war
3a warom" ("Zug um Zug"): kaxgasi U3 CTOpoH 0bsi3aHa NPOM3BECTU NPeaoCTaBNEHNE TOMNbKO
Torga, Korga Apyrasi CTOpoHa Takke OCyLLeCTBNSAeT npefocTaBneHne), YTo o3HavaeT:

<1> Hosunukasa A.A. YuyeHune o cuHannarmMaTtMyeckom OroBope B pUMCKOM Npase.
KoHTtpakT JlabeoHa // BecTHuk rpaxaaHckoro npasa. 2013. T. 13. N 2 (CI1C
"KoHcynbTaHTlntoc").

- Hanu4ue BO3PaXKeHMUs CO CTOPOHLI KpeaMTopa O TOM, YTO AOMKHWUK CaM He UCTIONHUI
0653aTenbCTBa, UMetoLLero addeKkT, 0cBoGOXAaloLLMIA ero oT UCMoNHeHNs B 6yayLiemM CBOero
0653aTeNbLCTBA;

- a TaKKe Hanmune BO3MOXHOCTM BEPHYTb YXXe NpefoCTaBneHHoe, T.e. OTNageHune
0683aHHOCTN OCYLLECTBUTL CBOE NPEeAOCTaBneHme ¢ 0B6paTHOM CUION, KOTOPOE MOXET ObITh
Takke 0OBbSCHEHO M Yepes3 OTnageHne OCHOBaHMWSA AN ero yaepXaHus npu HapyLueHun
KOHTpareHToM CBoux 0b6s13aTenbCTB (XOTSi HEKOTOPbIE TEOPUM CUHANarMbl BCE PaBHO YXOAAT B
npobnemaTuky kaysbl) <1>.

<1> Cwm., B yactHocTu: Benohr H.P. Op. cit. S. 1 ("Und wenn Erfullung der einen
Forderung begehrt wird, muss die andere befriedigt sein oder befriedigt werden (funktionelles
Synallagma)"). 'naBHbI BONPOC, KOTOPbLIA 34ECb POXAAET COMHEHUS], NPEXAe BCEro n3-3a
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TOro, YTO, Kak NpaBuro, He YNOMUHAETCS, - B CUITY YEro BCE e OCYLLEeCTBISeTCs BO3BpaT
NpegoCTaBeHHOro, MOXET N BbI3BaHHOE AeNCTBUEM (DYHKLMOHAMNBbHOW CMHannarvbl
oTnageHne 0683aHHOCTM NO OCYLLIECTBIIEHMIO CBOEIO NMPefoCTaBrieHns B CBA3K C
HEUCMNONIHEHWEM CO CTOPOHbI KOHTpareHTa AercTBoBaTb C 06paTHON CUMOW, T.e. BNeYb Bo3spar
y>Xe npegocTtaBneHHoro? To4yHee roBopsi, MOXeT M 3TO BblTEKATb U3 CUHaNNarmel (kotopas
Kak CaMOCTOSATENbHbIV MHCTPYMEHT cBOAUTCA K AobpocoBecTHOCTHM (cM.: HoBuukasa A.A. Ykas.
COY.)) UNK Xe CBA3AHO C MHbIMU NOHATUSMU, HaNpUMep ¢ Kay3on u ee otnageHuem (xXoTd
HEKOTOpble COBPEMEHHbIE CMHannarMaTMyeckne Teopun Takke CBOAATCS K kayse)? He coBcem
MOHATHO, HACKOJNbKO Takasi No3vums obLlenpuaHaHa, XoTa 1 BCTpeyaeTCsl B UCCreoBaHnsX,
HO, B YacTHOCTK, B paboTe M. LiBaHurepa (Zwanzger M. Der mehrseitige Vertrag. Tubingen,
2013. S. 300 - 302) ykasblBaeTCsi, UTO NPOSIBIIEHUSIMW BCTPEYHOCTU B BYCTOPOHHUX LOroBOpax
ABMSAIOTCHA BO3PaXKEHNE U3 HEUCTONHEHHOrO JOroBOpa, Bo3paxeHue 06 OTCyTCTBUM
yBEPEHHOCTU BO BCTPEYHOM NPefoCTaBleHNN, NPaBO pacTOPrHyTb JOroBop (MMeeTcs B BUOY
Rucktritt, T.e. ¢ ocyllecTBneHnem Bo3Bparta NpeaoCTaBNEHHOMO) N CBA3aHHOCTb
NpoAOIMKaloLLEN CyLLeCTBOBaHNE BCTPEYHOM 06A3aHHOCTbBIO, OTKyAa aBTop BbIBOAWUT ABE
YHKLMM CUHannarMbl (He pasgenss ee, O4HaKo, Ha TPaaNUMOHHbIE BUAbI): PYHKLMOHaNbLHas
9KBUBANEHTHOCTb, oTpaxatowwascs B § 320 u 326 ITY, n 3kBUBanNeHTHOCTb, BbiTeKaloLas n3
noBepusa goroopHon cesasn (Vertragstreueaquivalenz), otpaxatowasncs B § 323 1324 ITY u
nos3sorisioLLlas oTkasaTbecs oT Jorosopa "B Lenom”.

Tam Xe, rge y4eHue o yHKLMOHaNbLHOM cMHannarme He 6biro BOCMPUHSITO B MOSIHON
Mepe, Kak, Hanpumep, B common law (rae 3To Npou30LUSIo TOMbKO Ha YPOBHE rEHETUYECKOW
CcvHannarmbl ¢ oTobpaxkeHneM Yyepes JOKTpUHY consideration), oHO GbINO NepBoOHaYansHO
nepepaboTaHo B NpuBbLIYHOE A1 3TOro NpaBonopsigka yvyeHune o condition (Hapsgy ¢
"independent covenants" n cornalueHusamMmu ¢ oTrnaraTenbHbIMU YCIOBUSIMW CTanu BblAeNsTb
TpeTun Bng - "covenants which are mutual conditions to be performed at the same time") <1>.
XOTa Tam MMEennch 1 ApyrMe KOHCTPYKUUK, Takke NbiTaBlimMecs 000CHOBaTb paccMaTpUBaEMbIN
Hamun 3 dEKT, HO TEXHUYECKM UCXOAS U3 MHbIX MOCHINIOK, MMEILLMX 00LLee OCHOBaHME, YTO
poroBop 06sa3biBan He K gave rapaHTum (kak B y4eHum o condition), a K OCyLLECTBNEHNIO
npenocTaBneHus:, BoinonHeHuto gornra (Schuld) <2>. Mpu 3TOM BbICKka3biBAaeTCA NO3NLMS, UTO
BCE 3TV MNOMbITKN SBMSANNCH NULLIb OTPaXXEeHWEM CTPEMIIEHMS KOHCTPYKTUBHO 0B60CHOBaThL NAet
cnHannarmbl <3>.

<1> Rheinstein M. Op. cit. S. 193 ff.

<2> B 4yaCTHOCTU, KOTOpble UCXOAMMN HE U3 OTKMNaAblBaHNA BO3HUKHOBEHWNS 06S3aHHOCTH
(oTnaraTtenbHoe ycrosue), a, HA06OPOT, paccmaTpmBany AOrOBOPHYIO CBA3b NPU HapyLLeHUN
0ba3aTenbCTBa KOHTPareHTOM Kak npekpalleHHyto. Takon Xon pacCy>XaeHus ncnonb3oBarncs
npexae Bcero Ans T1oro, 4Tobbl 060CHOBaTL MPUTSI3aHNE Ha BO3BpAT yXXe NpeaoCTaBEHHONO.
MckoBoi chopmMoi, B KOTOPOW pa3BMBaroch BOMMOLWEHNE 3TUX NPUTSI3aHUI 0 Bo3BparTe, Obin
action of indebitus (general) assumpsit, KOTOpbI B LLUPOKOM 06 bEME MPUMEHSANCS ANs
OCYLLIECTBEHMS KOHAUKLMOHHbIX NpuTadanuin. OT criydaes, korga condictio indebiti Buaenach
NPV OCYLLECTBEHNN NNaTeXen Ha OCHOBaHUN HEQEeNCTBMTENBHOrO OroBOpa, He Tak Aaneko
00 Jayum NpuTsa3aHus o0 BO3BpaTe YXKe OCYLLECTBNEHHOrO AEHEXHOro NpeaoCTaBneHus B
JoroBopax, KoTopble apyrasi CTopoHa He UcnonHsaeT. Takke CXOaHas KOHCTPYKUUS
npuMeHsanack 1 Torga, Korga CTopoHa B3aMMHOro 40roBopa YacTUYHO OCyLLecTBUNa BELLHOe
npegocTaBfeHne unu okasana ycnyrm n 6eina ynpaBsoModeHa NnpekpaTuTb gansHenwee
ocCyLLeCcTBNeHMe npegocTasneHns. Ecnu npegoctaBneHme G110 BHECEHO MOMHOCTLIO, TO TOraa
Yy CTOPOHbI MMENOCh NPUTA3aHMe Ha ero NonHoe Bo3melleHme. Ecnm xxe oHO Gbino
OCYLLECTBIIEHO YAaCTUYHO, TO MO 06LLEMY MpaBuIy MOXHO Bbino NnoTpeboBaTe BO3MELLLEHUSA B
yacTu. VickoBoin popmMon Ansa aTux NpuTsisaHuin 6uinmn nckn quantum merit n quantum valebant,
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WCKM O BO3MELLLEHUN OO BEKTMBHOW CTOMMOCTM BELLHOrO NpedoCTaBNEHUS UM OKa3aHus yCryr.
MockonbKy aTu ucku 6binn Nnoaemaom action of indebitus (general) assumpsit kak
BHEOroBOPHOrO Mcka, nx o6ocHOBaHWe AOMKHO BbINo BbITb CBA3aHO criepsa C YCTPaHEHUeM
porosopa. Npu 3ToM onuckbiBancs Takon Xe nyTb, Kak u ansg action for money paid: HapyLeHune
[0roBopa co CTOPOHbI A0MKHUKa YNPaBOMOYMBAET KpeamTopa K YHUUTOXEHWIO Aorosopa (CM.:
Rheinstein M. Op. cit. S. 204 ff.). Ho aTOT NyTb, CBOAALMIACS K HEOBXOANMOCTU YHUUTOXEHNS
CaMOWn JOrOBOPHOW CBSA3K, KaK Mbl BUAMM, CKOpee Bblf MCKYCCTBEHHBIM: YHULMTOXUTb €€ HYXHO
Bb1N10 TONBLKO ANdA TOro, 4To6bl 060CHOBAaTb BO3MOXHOCTb KOHAMKLMOHHOIO NPUTA3aHUS,
HeobX0AMMOCTb NPeAoCTaBEHNS KOTOPOro BUAENACh U Tak, HO MPOCTO B cuny cyry6o
dopMarnbHbIX NPEnATCTBUM HEe Morna ObiTe yaoBneTBopeHa. CknaabiBaeTcs BneyaTrieHme, Y4To
3TO BCE NPOMCXOAMIO NU1LLb OT HegocTaTka AOIMKHOIO pa3BUTUSA CUCTEMaTU3MPOBAHHOM 1
HENpPOTMBOPEYNBOW TEOPUM, K CO3AaHUI0 KOTOPOM common law CTPEMUTCS B CYLLIECTBEHHO
MEHbLLEN Mepe, YeM MpaBo KOHTUHeHTanbHoe. Cpeau MHbIX CyLLEeCTBOBAaBLUMX TaM
060CcHOBaHWI adhdekTa pacTOPXKEHUS, TAKKE HE ONUPABLLMXCS Ha UAEH CUHaNMNarMbl UnNu
ngeto condition, HO NPy 3TOM HE UCXOZALLMX U U3 KOHLENLMW KOHAMKLUWW, YKasblBaeTcs, B
YaCTHOCTU, KOHLeNuus "HeHacTynneHns BelHoro adhekta 4orosopa A0 UCTIONHEHUS
[oroBopa KoHTpareHToMm" (ogHako oHa paboTaeT TOMbKO 40 nepeadayn ABMKUMOro obbekTa nnm
npaBa COBCTBEHHOCTU Ha HEABMXUMOCTb NpuobpeTaTtento) u ap. (cM., B YactHocTu: Rheinstein
M. Op. cit. S. 210 ff.).

<3> Rheinstein M. Op. cit. S. 218. B kOHe4YHOM UTOre 3TO NPUBENO K TOMY, YTO B AHINNN
naes ocBoOOXAEHUS OT B3aUMHON 0053aHHOCTU U CBA3AHHBIX C HEN MpaB, Kak Mbl yXXe
ynoMmuHanm, cenvac 000CHOBbLIBAETCS NPENMYLLECTBEHHO Yepes CTapoe yyeHune o condition, a B
CLUA - yepes ngero yHUHTOXEHMS JOrOBOPHOW CBA3W, PELUEHNS NPUHMMAKOTCH YaCTUYHO Ha
OCHOBaHuUM y4eHus o condition, 4acTMYHO Ha OCHOBaHUM y4eHus o rescission unu failure of
consideration (cm. Ibid. S. 220).

Kpome Toro, Takke MOXXHO NonpoboBaTh 00BACHUTE 3PEKT OT PACTOPXKEHMS U Kak
peanv3aumto npeobpasoBaTenbHOro npaea (KOTopbiM OHO CEroaHsi NpusHaeTcs B MepmaHum) B
CBSI3M C TEM, YTO KPEAUTOP He 3aUHTEPECOBAH B NPUHATUN HEHaAeXallero UCMoSTHEHMS U
noaToMy Takke ocBoboxaaeTcs n caM (3Ta naes 6epeT cBOM Havano elle B ius commune)
<1>: 30eCb TOXe NoMny4yaeTCs Tak, YTO HY>XHbIN 3P(EKT HAacTynaeT He OT YHUUYTOXEHNS Camoro
cornalleHus, a oT peanusauum BO3MOXHOCTM OKa3aTb BO3AENCTBUE Ha YyXKYIO NPaBOBYIO

cpepy.

<1> Hattenhauer Chr. Op. cit. S. 114, 116, 146.

PaCTOp>|<eH|/|e HapyLleHHOro goroesopa npu Takmx obcToATeNbLCTBAX CTAHOBUTCS
KaTeropMe|7|, HE HOKprBaIOU.J,eVI HWUKaKOro CaMoCTOATENIbHOIO nHTEpEecCa, Tpe6y+ou.|,ero 3allunThbl.
CknagpiBaeTcs BrneyaTtnieHne, 4To npu Taknx obcTosTENLCTBAX OHO CTAHOBUTCS HY>XHbIM
TONbKO ANs Toro, 4Tobbl YHUYTOXUTb JTULLUb CaMO cornatwleHune.

B cBA3K C 3TUM NOrMYHO NPELNONOXKNUTb, YTO HEOOXOAUMOCTb YHUUYTOXUTL COrnalleHne B
KOHTEKCTE BOMpoca O NpeKpaLleHnn BO3HUKLLNX AOrOBOPHbIX 06513aHHOCTEN, BO3MOXHO, NPOCTO
KpoeTcsi B BbIbope noaxona K NOHMMaHUI0 KOHTPaKTa M COOTHOLLEHUIO B HEM "cornawleHuns” n
"obsa3arenscTBa". B nctopnueckon n cpaBHUTENbLHO-NPABOBOW NEPCNEKTUBE CNOXUIUCH ABa
OCHOBHbIX MOAX0AA K AaHHOMY BOMPOCY: OAMH UCXOOUT U3 NPU3HAHMS NMpuopuTeTa B KOHTPaKTe
"obs3aTenscTBa" (0OBEKTUBHBIE, HOPMATUBHBIE TEOPMM), @ OPYION - N3 HEOOXOANMOCTM
npu3HaHus npuopuTeTa "cornaweHns” (Teopmm, OCHOBaHHbIE HE UAEe KOHCEHCYanmama) <1>.
W, BeposATHO, B criy4ae oTgayvm npuoputeTa B KOHTpakTe "06a3aTenscTBy” 00513aHHOCTU He
HapyLUMBLLEN LOTOBOP CTOPOHbI NMPEKpaLLaoTCst MPOCTO B CUIY (PYHKLUMOHANBHOW CUHannarmMbl
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peanv3aunn npeobpasoBaTenbHOro npasa v T.M., @ B Criyvyae OTAa4u NpuoputeTa B KOHTpaKTe
"cornatueHuno" - B CUNY pacTopXKeHWst 9TOr0 CornalleHus.

<1> "TlpoBoas 0606LLEHNE CYyLLECTBYHOLLNX TEOPUIA AOrOBOPA, MOXHO BbIAENUTL ABa
OCHOBHbIX HanpaBIieHWs: TEOPUN, OCHOBaHHbIE Ha MAEe KOHCEeHCyanuama, u 06 beKkTUBHbIE, UMNn
HOpMaTuBHble, Teopumn. OCHOBHOE pasnuune Mexagy HUMU COCTOUT B TOM, YTO NepBble
NPU3HaKT HOPMATUBHOE 3HAYEHME 3a CornalleHMeM CTOPOH, akLEHTUPYS €ro Kak OCHOBHOW
NCTOYHMK (Grundnorm) 1 NPUYNHY KOPUONYECKOW CUMbl MPaBOOTHOLUEHMWS, BO3HUKAIOLLETO U3
porosopa. HopmaTtnBHbIE TEOPUU UCTOYHMK HOPMATUBHOW CUMbl OroBOpa BUAAT B
06a3aTenbCcTBE, KOTOPOE ONpeAenseT XxapakTep CornalleHnsi CTOPOH, a Takke B MpaBoOBOM
OCHOBaHun (causa), obpasytoLiem Tnn obasatenscrTea u3 gorosopa" (Hosuukas A.A. Ykas.
cou.).

C TOYKM 3peHUst 3TUX ABYX KOHLEMNLUMIA, BEPOSATHO, Kak pa3 n 06BbSICHMMO TO, novemy
pacTopXXeHWne HapyLLEeHHOro 4oroBopa B pUMCKOM npaBe He Oblno HeobX0AMMO, HO OKa3arnoch
HY>XXHbIM BnocneacTeun. Kak ykasbiBaeTt A.A. HoBuLKas, "B TEKCTax PUMCKUX HOPUCTOB
LeHTpanbHOe MEeCTO 3aHMMaeT 00A3aTeNbCTBO MO OTHOLUEHMIO K JOrOBOPY Kak akTy ero
ycTaHoBneHus (contrahere). KoHcTpykumsa gorosopa, kak onuceiBaeT 3. LLnoccMaHH,
npegnonaraet cxemy "CyObekT - rnaron - 0O6bEeKT" 1 HECBOWCTBEHHA aHTUYHOMY MbILLFIEHNIO, HE
abconoTnampyoLemMy cyobekTHO-06beKTHbIE CBA3U" <1>. HO npu aTOM yxe Gbina n3BecTtHa, B
YaCTHOCTHU, (PYHKLMOHANbHas cnHannarma, 4eNCTBUst KOTOPOW ObINO 4OCTAaTOYHO AN CO3aaHus
adphekTa npekpaLLeHms NepBMYHbBIX 00s1I3aHHOCTEN KpeamMTopa no NPeACTaBneHUIo U NPUHSTUIO
NPOCPOYEHHOTO 006s13aTENLCTBA OT KOHTPareHTa NMbo OCyLLEeCTBIIEHNSA BO3BpaTa yxe
npegocTaBrieHHoro <2>. INpuopuTeT e "cornalleHuno" B KOHTpakTe rrnobanbHo cTan
0oTAaBaTbCs B MOHMMaHUM IOPUCTOB NULLbL BnocneacTsun. Kak ykasbisaeT A.A. HoBuukas,
"'cerogHs rocnoAcTBYHOT TEOPUU KOHCEHCYann3ma, KoTopble CBOAAT CYLLLHOCTb JOroBopa K
cornatleHnto cTopoH. MpuHumun 06a3aTenbHON cunbl 4OroBopa, ABMNSOLWNACS pe3ynbTaTtoM
peanusauunm makcumbl pacta sunt servanda, HacTOMNbLKO YKOPEHUICS B CO3HAHUN IOPUCTOB, YTO,
no cnpasennuesoMy Bo3dpaxeHuto 3. LLinoccmaHHa, 0AHOro U3 nepBbIX KPUTUKOB TEOPUU
[OroBOpa, Y>Ke HUKTO He TpebyeT ero gokasaTtenbcts" <3>. /I nosTomMy, No BCer BUOUMOCTH,
JencTene O4HOM NyLWb CUHaNnNarMel CTano cYUTaTbCa HeJOCTATOUYHbLIM A5 JOCTUXEHUS
yKkasaHHoro addpekra. Hy>kHO BbINIo YHUYTOXUTE Camo cornawleHme <4>,

<1> Hoeuukasa A.A. CTaHOBIEHNE y4eHMs1 O KOHTPaKTe B PUMCKON topucnpyaeHumun: Juc.
... KaHg. ropug. Hayk. M., 2014. C. 6.

<2> HecmoTps Ha TO 4YTO 06 bsACHEHNE NPON3BOAMMOrO et adpdekTa Obino nHoe, Yem
NPUHATO B COBPEMEHHOM umBunuctuke. Tak, A.A. HoBuukas, aHanuanpys Teopmm cuHannarmbl,
CNOXMBLUNECS B COBPEMEHHON UMBUNNCTUKE M noaxof JlabeoHa k noHMMaHuio "ultro citroque
obligatio", npuxoanT k BeIBOgY O TOM, 4YTO "ecnn 0606LLMTb NpMBEAEHHbIE TEOPUN, HETPYOHO
YBUAETb, YTO BCE OHU, BO-MEPBbLIX, NbITATCA YBUAETL NPUYNHY 1 060CHOBaHWe
CMHannarmMaTm4eckon cBa3n 06s3aTenbCcTBa B COrnalleHn CTOPOH; BO-BTOPbIX, 06paLLalTcs K
naee obmeHa kak 060CHOBaHMIO B3aMMHOCTH; B-TPETbUX, ONEPUPYIOT naesiMu yHKLMN 1 LIENK
[oroBopa Kak MCTOYHMKaMM ero HopMaTUBHOW Cunbl. Takas Jlorrka onucaHusi B3aMMHOCTH
0053aTenbCTB U3 KOHTPakKTa yYyxaa JlabeoHy. 3akpennsas 3a KOHTpaKTOM BTOPUYHOE MO
OTHOLLUEHMIO K 0693aTeNbCTBY 3HAYEHUE, MPUYMHY U UCTOYHMK B3aMHOCTM IOPUCT yCMmaTpuBaeT
B CaMoOMl CyLLIHOCTM 06513aTenbCTBa Kak NpaBoBOK CBA3M (iuris vinculum).

<...> Hapsgy c cyLHOCTblo 06a3aTensCcTBa U3 KOHTpaKTa, npearnonararLLen B3aMMmHOCTb,
HopmaTMBHOWM ocHoBow Ans JlabeoHa saBnaeTca npuHumn gobpocosectHocTn. O6 3TOM
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CBUAETENbCTBYET 3HAMEHUTLIN TekcT JlabeoHa (D. 19, 1, 50). <...> Ponb 4oGpOCOBECTHOCTU
Kak HOpMaTUBHOW OCHOBbI KOHTpaKTa, ONpPeAenstoLWero cuHannarmaTMmyeckyto noruky
BO3HMKaKOLLMX N3 Hero obasarenscTB, NposiBnsieTcs B ToM, 4To JlabeoH obpallaeTcs MMEHHO K
HeMy (a He K 3aKOHY) Kak Npu4MHe oCcBOBOXAEHUSA KOHTpareHToB OT CBOMX obsi3aHHOCTEN"
(HoBuukas A.A. YuyeHue o cMHannarmatMyeckom JOroBope B pUMCKoM npase. KOHTpakT
JlabeoHa).

<3> Hoeunukasa A.A. CTaHOBINEHNE y4eHMs1 O KOHTPaKTe B PUMCKON ropucnpyaeHummn: Quc.
... KaHg. topug. Hayk. C. 6.

<4> OT4acTu NO3TOMY HEMPUBLIYHO BUAETL, KaK B KA4YEeCTBE ONPeAeneHHOro UCKMYeHUs
13 oTCyTCTBUA 0OLLEro npaBa Ha pacTopXXeHne AoroBopa B pMMCKOM MpaBe yKasblBaeTCH Ha To,
YTO €CNK 0Ha 13 CTOPOH CMHannarmMaTM4yeckoro JOroBopa He NCMNOMHsMNa ero, To apyras
CTOpPOHa MOrfia 0TKa3aTbCs OT OCYLLECTBNEHNSI BCTPEYHOro NpeocTaBneHunst
(cbyHKUMOHanNbHas cMHannarma) (CM., Hanpumep, NopPSAoK U NOrMKY U3NOXEHUA MaTepuana y
P. UnmmepmaHHa: Zimmermann R. The Law of Obligations. Roman Foundations of the Civilian
Tradition. P. 800 - 801). CknagpiBaeTcs BnevaTnieHne, YTo peyb UOeT He O MpaBure u
WCKITIOYEHMM, @ O pa3HbIX TEXHUYECKNX acneKkTax O4HOro MU TOro e - NpeKkpaLleHnsi CBOUxX
00s13aHHOCTEN N3-3a HEUCMONHEHWS1 00S3aHHOCTEN KOHTPareHToMm.

MocTeneHHo, kKak Mbl BUAMM, NpU3HaBanacb U BO3MOXHOCTb PACTOPXKEHUS HapyLLEHHOMO
[OroBopa, B CBSA3M C YeM MOXHO MPEANOoNoXunTb, YTO 3T NPOoLIeCChl - Nepexo npuoputeta ot
HOPMaTMBHbLIX TEOPUIA OrOBOPA K MAEsIM KOHCEHCYanuama 1 noctTeneHHoe npuaHaHue
BO3MOXXHOCTU PACTOPIHYTb HapyLUEHHbI JOrOBOP - B3aMMO3aBUCUMbI 1 XPOHOMOTMYECKM
pa3BMBanvch napanmnenbHo.

Mpn 3TOM MMEHHO C Nepexodom NpuopuTeTa B KOHTpakTe oT "obsi3aTenbcTBa” K
"cornalleHno" ctano BO3MOXHbIM U YCTaHOBNEHWE HEKOW NbroTbl A8 JOIDKHMKA -
BO3MOXXHOCTM MpekpaLLeHms 06893aHHOCTM KpeanTopa OCyLLECTBUTL CBOE NMPeLOoCTaBIeHNE U
0TKa3aTbCs OT MPUHATUSE NPOCPOYEHHOIO 06A3aTeNnbCTBa JOIDKHMKA TOMBKO B TOM Cry4dae,
Korga HapyLleHUe CO CTOPOHbI AOMMKHMKA HOCUT CYLLLECTBEHHbIN XapakTep. A MOCKOSbKY
NMPOKOHTPONNPOBATb, AENCTBUTENBHO NN HapyLleHne SBNSANOCh CyLLECTBEHHbIM, MOXET TOSbKO
cyn (xoTd aTo crnopHas nges <1>), B psage npaBonopsiAkos Obina BBeAeHa BO3MOXHOCTb TOJbKO
cynebHOro pactop)XeHus HapyLLIEHHOro JOroBopa <2>, XOTH 3TO PE30HUPYET C
dYHKLUNOHANBHON CMHannarMaTMyeckon cBs3bio 06513aTenbCTB CTOPOH, a Takke ¢ uaeemn
pacTopXeHust HapyLLeHHOro oroBopa kak peanusaunen npeobpasoBaTenbHOro npasa, kakmuv
OHO Npu3HaeTcs 3a pybexxom (cMm. Bbilwe). K npumepy, fonroe BpeMsi Takon Noaxon,
KpUTMKOBAnNcs NpMMeEHUTENbHO K opaHLly3CKOMY rnpaBonopsaaky <3>.

<1> Tak, ecnu KpeauTop peLumn npekpaTuTb cBon 0bsi3aTenbCTBa No NpeaoCTaBrneHunto 1
NPUHATUIO NpeaoCTaBlIeHNA OT KOHTpareHTa, 3Ha4uT, OH yXXe c4yen UX CyLeCTBeHHbIMU: He
Oyab OHM TakMMK, OH Bbl 3aKpbIN HA HUX rNasa; HO Apyras CTOpOHa BCe paBHO Bcerga byaet
roOBOPUTb, YTO HApYLLUEHUE HECYLLECTBEHHOE.

<2> lNpuMeHnNTENBLHO K opaHLly3CKOMY npaBy O TakoMm 0O6OCHOBaHUN HEOBXOOUMOCTH
BBEOEHMS MMEHHO CyAebHOro pacTopxeHust (C HEKOTOPbIMU UCKITIOYEHNUSIMM) NMULLIET, B
yacTtHocTw, I1. lnextpum (Schlechtriem P. Op. cit. S. 433).

<3> OTOT BOMPOC C CyLLECTBOBABLUMMW BOKPYT HEr0 QUCKYCCUSIMW CeLanbsHo
paccmaTtpuBaeTcs, B YacTHOCTU, B paboTe: Konukiewitz L. Op. cit. CMm. Takke NpMMEHUTENBHO K
dpaHuy3ckomy npasy: Hattenhauer Chr. Op. cit. S. 107 ff. [MpMMeHUTENbLHO K 3BOMOLMMN
NMoAX0A0B K JaHHOMY BOMPOCY B HEMELIKKOM NMpaBe CM., B YacTHocTu: Hattenhauer Chr. Op. cit.
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S. 97 ff. I3 pycckosisbiuHOM nUTepaTypbl cneumnanbHoe BHUMaHNe eMy ¢ 0630pOM OCHOBHbIX
3apy0exHbIX TeHaeHUun yaensnock B padote A.l'. KapanetoBa (KapanetoB A.l'. PacTtopxeHue
HapyLLUEeHHOro JOoroBopa B POCCUMICKOM U 3apybexxHOM npase).

Tak, ecnu 66l NpUOPUTET B KOHTpPaKTe oTAaBarncsa "oba3arenscTBy"”, a He "cornalleHuio”,
TO TaKkoe orpaHuyeHne Ans kpeautopa Oblno 6bl HEECTECTBEHHBLIM B CUIY AENCTBUSA
(PYHKLMOHaNbHOM cMHannarmel. Ecrnv gosmkHMUK He CNONHSeT Hagnexalimm o6pa3om
06a3aTenbCTBO, KpeanTop He 06A3aH NpUHUMAaTL OT HEro NpeaocTaBneHne B Nobom crnyyae.
Tonbko Hagnexaliee UCMONHEHNE NpekpalaeT 0693aTenbLCTBO, U TONMBLKO ero KpeauTop u
005s13aH NpUHATL, @ NPOCPOYEHHOE UCTIONTHEHNE - BCeraa yxxe HeHagnexauwee. OTcioga He
BO3HMKaeT (b0 oTnagaeT) U ero cobcTBeHHasi 06513aHHOCTb MO OCYLLECTBIIEHUIO
npenocTaBrieHns. YCTaHOBIIEHME B TaKOW KapTMHE MUpa OrpaHnYyeHns no npusHaky
CYLLIECTBEHHOCTM HapyLUeHUs Bbino Obl TPYAHOBOCMPUHMMAEMbIM Y BO3MOXHbBIM TOSIbKO Kak
BBeaeHue aucbanaHca BO B3aMMHOCTU 065a3aTenbCcTB Nbo Kak orpaHuyeHne cBoboabl
KpeguTopa u pacluMpeHne NOHSATUS UCMOSTHEHMS!, KOTOpPOe KpeauTop 0653aH NPUHSATL (T.€. TOro,
yTo OyOeT cunTaTbCa Hagexalum ucnosHeHnem). He BnomnHe ecTeCTBEHHbIM OHO Obino Obl 1
npv goctuxkeHumn adhdpekTa npekpalleHns obsi3aTensCcTB NOCPEACTBOM peanu3aunm KoHLenuum
npeobpasoBaTenbHbIX NpaB UK ee NPoOTOTUMNOB <1>.

<1> Tak, kaK yTBepXXA4alT HEMEeLKNe nccrnegoBarteny, npu paccMoTpeHUn Bonpoca o
peanu3auny npeobpasoBaTenbHbIX Npas (M, BEPOSATHO, X NPOTOTUMOB) paHee npobnema
3alWnTbl APYror CTOPOHbI HE 00CyXaanack OCHOBHbIMU NPEACTaBUTENSAMM 3TOM KOHUenuun (B
OaHHOM criyyae ynoMuHaeTcs 3eKkenb) 1 ABNsieTCA AOBOIbHO COBPEMEHHON - OTKIMKOM Ha
HeOOXO4MMOCTb YCTaHOBIMEHUSA MMEIOLLMXCHA OrPaHNYEHUA HA BMELLATENbLCTBO B YyXYyto cdepy,
T.e. 34eCb CKOpee He JormaTtuka NoBnusifa Ha NoNnTKKy, a MoNuTUKa npegonpeaenuna
pormaTuky (Hattenhauer Chr. Op. cit. S. 225).

HaobopoT, ¢ npusHaHueM npuoputeTa B KOHTpakTe "cornaweHus”, a He "obsa3aTtenbcTea”
KpUTEPWIA CYLLECTBEHHOCTM B 3TOM CMbICIe BbIrmagut 6onee ectecTBeHHo. [Ins cornawieHus
XapakTepHO BblgerieHne "cyLecTBEHHOro" 1 "HeCyLeCTBEHHOMo" Ans JOCTUXKEHUS Kaknx-nnbo
uenewn (Hanpumep, ANs paspeLLeHnst Bornpoca O 3akmyYeHHOCT goroeopa). [oatomy n B
crny4ae ¢ pacTopXeHVeM JOroBopa KpUTEPUi CyLLIECTBEHHOCTW HaPYLLEHUS - C TOYKM 3peHus
TOrO, Kakme NONOXEHWs CornalleHnst 3Ha4nMbl A4S CTOPOH, - KaXXeTCs 34eCb BMOJHe
npvemMnemMbIm.

B sTOM cMbIcrnie BBeAeHME KaTeEropumn pacTopPXKEHUs Kak OTpaXkeHue nepexoaa
npuopuTeTa B KOHTpakTe oT "obs3aTenbcTBa” Kk "cornalleHu" ckopee, HaobopoT, ycununo
No3nun0 AOMKHNKA M 0cnabunno nosuumio KpeantTopa 1 NO3BOSNUMO CMAMYUTL KOHMNUKT
WHTEPEeCOB, CIOXUBLUUACS MEXAY HUMW, MOCKONbKY Kak pa3 B 3TOM CUCTEME U CTarno
HOpMarbHbIM U HENPOTMBOPEYMBLIM BBEAEHWE "CyLLLeCTBEHHOCTM HapyLleHnsa" Kak
orpaHu4MTeNs Ansi BO3MOXHOCTW pacTOpXXeHUs orosopa.

B 10 e Bpems Hemnb3s He y4nTblBaTb, YTO BblWENpUBEAEHHOE pacCyXaeHne, BeposTHO,
MOXeT NPUBOAUTLCS TOMbKO TaMm, rAe NoA pacTopXXeHMeM NOHUMAETCS N Wb CPEACTBO,
yHu4YTOXaLee obssaTtennctea ctopoH (Aufhebungsbehelf). 310 noHUMaHue, kak Ham
npeacTaBnsieTcs, BNofHe eCTECTBEHHO, He 3acTaBnseT pacTopXXeHne JoroBopa BbINOMHATb
dYHKUMM OPYrMX UHCTUTYTOB, EMY HE MPUCYLLME, N TOCNOACTBYeT <1> cerogHs B
CpaBHUTENbHON NepcnekTuee. Ho Mexay TeM, Kak MOXHO YBUAETb U3 pacCyXaeHun,
KacatoLmxcs Bonpoca o nNpuyvMHax BBe4eHUs pacTopXXeHns gorosopa (B TOM 4ucne
HapyLLEeHHOr0) Kak CaMOCTOSATENbHOro cpeacTBa 3almThl, B YacTHOCTH, B [TY, oTubl-
ocHoBatenu ITY ncxoaunm n3 HeobxXxoAMMOCTM ero BBEAEHWS He TONbKO Kak CPeacTBa,
yHUYTOXaMLero obssarensctea ctopoH (Aufhebungsbehelf), Ho 1 kak cpeacTBa
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YpEerynvpoBaHusi pa3BuTUst OTHOLLEHWI CTOPOH MOCHE YHUYTOXEHMWS X 00A3aTenbCTB
(Abwicklungsbehelf) <2>. Bnpoyem, NOMUMO CMOPHOCTU TOro, Obina Nv 3Ta LUenb 4OCTUTHYTa, O
YeM CBMOETENbCTBYIOT, B YACTHOCTU, MOSIBMBLUMECSH YXe B HeJaBHee BpeMs paboTol, rae
CTaBUTCS BOMNPOC yXe 0 uenecoobpasHoCT eanHOro NpaBoBoOro pexnma Ans ocyLecTBreHns
BO3BpaTa npegocTaBfieHHOro CornacHo npasunnaMm 0 HeOCHOBaTeNbHOM OboralleHuu,
npasunamM o pacTopXXeHuu, npasunam ob OTHOLWEHUAX COBCTBEHHMKA 1 BriagensLa
(Eigentumer-Besitzer-Verhaltnis) <3>, CHO 1 TO, 4YTO M 3TK PaCCy>XAEHUS TaKKe He NO3BOMNSAIOT
cAaenaTb BbIBOA O TOM, YTO KpeamuTop nony4yaeT YTo-TO AOMNOMHUTENBHOE OT BBEAEHWSA
pacTopXXeHWst JOroBopa Kak CaMOCTOATENTbHOIO CPeACTBa 3aLUuUThl B CPAaBHEHUM C U TaK
UMELLMMUCS Y HEFO BO3MOXHOCTSIMU, MOCKOSIbKY BONPOC O cOanaHCMpoBaHHOM pa3BuUTUx
OTHOLLUEHMI CTOPOH NOCHe OTMeHbI 06513aTenbCTB (Y4TO AenaTb, ecnv NpeaocTaBieHHas Bellb
normbna, obpemMeHeHa u np.) - 3TO ckopee Bonpoc obLLero xapakrepa, NPUHLMUNMAanNbHbIM
06pa3oM He CcBA3aHHbINM ¢ HEOBXOAMMOCThLIO BBEAEHUSA CeLmanbHOro perynnpoBaHms ang ero
paspellennsi. HaobopoT, co cMeLLeHeM NPUOPUTETOB B AaHHOM BoMnpoce oT "obsa3aTtenscrea”
K "cornaweHunio" (Beab TONMbKO NpU NocrnegHeM AENCTBUTENBHO HY>KHO pacTOpXKEHME) KpeanTop
cKopee npourpan 1 B 3TOM, MOCKOSbKY 34eCb cpasy Xe BCTan BOMpoc O TOM, YTO BCe, Y4TO
npeaycCMOTPEHO CornalleHneM npu pacTop>KeHUM JOroBopa, OTMEHSIOLLEM 3TO COrnalleHune,
YHUYTOXaeTcH (T.€. BO3MOXHOCTb B3bICKaHUS AOrOBOPHOW HEYCTOWMKM, apbuTpaxHas oroBopka
n np.). V Takon nogxopn gonroe BpeMs (Nnpaktnyeckn o peopmbl 0683aTensCTBEHHOMO Npasa,
rae 6bina npu3HaHa BO3MOXHOCTb B3bICKaHWUS YObITKOB MOCIE pacTOPXKeHNs OroBopa)
OEeVCTBUTENBHO CYLLLECTBOBAN U Aaxe, MOXHO ckasaTb, rocnoacTteoBarn B lepmaHuu.

<1> Cwm., B yactHocTtu: Hattenhauer Chr. Op. cit. S. 98.
<2> Cm., B yactHocTu: Ibidem. S. 98.

<3> JT0T BONpOC 04YeHb NOAPOOHO pa3bupaeTcs, B YacTHOCTK, B paboTax: Hellwege Ph.
Ein einheitliches Regelungsmodell fur die Ruckabwicklung gegenseitiger Vertrage // Juristen
Zeitung. 2005. Jg. 60. Nr. 7. S. 337 - 344; Idem. Die Ruckabwicklung gegenseitiger Vertrage als
einheitliches Problem: Deutsches, englisches und schottisches Recht in historisch-
vergleichender Perspektive: Dis. Tubingen, 2004.

Takum obpasom, Mbl BUOAUM, H4TO B CUHaNNarMaTM4ecknx JoroBopax pactopxeHne
HapyLLUEeHHOro JoroBopa Kak CpeAcTBO 3alUUTbl NPaAKTUYECKN HUYEero He JobaBnseT K
uUMeloLLencs y Kpeantopa BO3MOXHOCTU B3blCKaHUSA yObITKOB 1 06yCnoBreHo, No Bcen
BUOUMOCTMU, NMLLIb NOTPEOHOCTBIO YHUUTOXNUTL CaMo "cornalleHne” - B TeX Criyyasx, Koraa emy,
a He "obs13aTenbCTBY" OTAAETCHA NPUOPUTET B NMOHMMAaHNM KOHTPAKTA, a Takke co3aaTtb
crneunanbHOe perynupoBaHve s pa3peLleHns Bonpoca o NocrneAcTBUSX pacToOpXKeHWs
porosopa. HanpoTtue, BBeAeHNe BO3MOXHOCTU pacTOPrHyTb HapyLUEHHbIA 4OroBOP MOMOTIIO
CcKopee OOJPKHUKY, MOCKOSbKY YNIPOCTUIO BBEAEHNE ONpeaernieHHbIX OrPaHNYEHUA BO3MOXHOCTH
pacTtopxeHus. [0aToMy C TOYKU 3pEHNSI MHTEPECOB KpeanTopa CpaBHEHUE PacTOPXEHMS
HapyLLIEHHOro JOroBopa Kak CamoCTOATENbHOro CpeacTBa U NPOCTO B3bICKaHUS YObITKOB (B
pasHbIX X Bapuauusx) - 3T0 He cpaBHeHMe "3eneHoro" un "kpacHoro" nnm "3eneHoro 1 3eneHoro
MOKpOro", a cpaBHeHME "3eNeHoro 1 3eneHoro", MOTOMy YTO NpU3HaHUe BO3MOXHOCTHU
pacTopXXeHus1 HapyLLEeHHOro AoroBopa camo no cebe Huyero He aobaBnseT B 3almTe
KpeauTopa.

Bonpoc B cBsi3u C 3TMM KOPPEKTHEE MOCTaBUTL B APYroN NIIOCKOCTH - HE TOro, YeMm
MHTEPECHO pacTopXXeHne A0roBopa Npu CyLLEeCTBEHHOM HapyLLEHUN KOHTPareHTOM CBOMUX
06513aTenbCTB N0 CPABHEHUIO C UMEIOLLLENCS Y HEFO BO3MOXHOCTbIO B3bICKaHUS YOBITKOB B MX
pasHbIX Bapuaumsix, a Toro, kakas anbTepHaTMBa Npu CyLLEeCTBEHHOM HapyLLeHUN Ans
KpeauTopa nyywe: 1) ocywecTBUTb BO3BPAT yXXe NpeoCTaBEeHHOr0, HE UCMONHSTE CaMOMY U
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He NPUHMMaTb UCMOJSTHEHME OT KOHTpareHTa ¢ ybbITkaMmy, KOMMEHCUPYOLWMMUN HEraTUBHBbIN
nHtepec (Vertrauensschaden) (pactopraTte Ans HacTynneHust aToro acpdekrta Hy>KHO TONbKO
Tawm, rae BO rMaey yrna B JOroBope cTaButcs "cornaileHue", a He 06a3aTensbcTBo"); 2) He
OCYLLEeCTBNATL BO3BPpAT YXXe NpeoCTaBNeHHOro 1 - ecnu ewle He 6bIno npeaocTaBneHus -
OCYLLLECTBUTb €ro, NPUHAB Npeafio)KeHHOe NPOCPOYEHHOE UCMOMHEHME CO CTOPOHbI
KOHTpareHTa 1 B3bICKaB TONbKO "yObITKM 3@ NPOCPOYKY" UMK 3a MHOE MIIOX0e UCMNonHeHne nubo
"yBbITKM BMECTO NpefocTaBneHnsa" - ecrniv npegocTaBneHnst CO CTOPOHbI KOHTpareHTa He
nocresoBasno Unu ecriv OHO YXXe He HY>XHO. TO eCTb NnepBas anbTepHaTnBa COOTBETCTBYET
TOMY, 4YTO cervac NoHMMaeTCcs Nog pacTop>KeHWeM JOroBopa, a BTopasi - COXpaHeHUIo
[0roBopa c B3blCKaHMEM yObITKOB, pa3nuyaloLwmuxcs B 3aBUCMMOCTU OT TOrO, NPUHMMaeT
KpeauTop NpoCpOYEeHHOE N0 MHOE HEHaAMEeXallee UCTIONHEHNE Ui HEeT <1>,

<1> Ectb ewe 1 TpeTbsA anbTepHaTMBa - MNOHYXOeHne K NUCMOJTHEHUIO obsi3aTenbcTBa B
HaType, HO paCcCMOTpeHNE NpenmvyLecTs N (‘-ITO CKopee) HEOOCTaTKOB OT ee Bbl60pa BbIXOOWI10
Obl 3a pPaMKu HacTosILLEN CTaTbU, N Mbl no3ToMy 6y,qu NCcxXoguTb U3 TOro, 4YTO KpeanTop B
paccmaTpnBaemMomM Hamun obuwem npasune He 3anHTepecoBaH MMEHHO B UCMNOJTHEHUN
AOOJIKHUKOM I'IepBI/I‘-IHOIZ 006s13aHHOCTHM MO OCyLleCTBIIEHUIO NpeaoCcTaBieHnAa U yaooBrieTBOpPEH
KOoMneHcaunen ywemrneHna ceoero nHTepeca B3blICKaHUEM y6bITKOB.

Mpu aTOM B Gonbluen Mepe aTa npobnema xapakTepHa Ans npasa KOHTUHEHTAaNbHOro, B
0COBEeHHOCTN HEMeLKOro, rae no obwemy npaBuny pactopxeHne orosopa BneveT
06543aHHOCTb OCYLLLECTBUTL BO3BpAT NPeaoCTaBeHHOro B HaType, YeM ANs npaBa aHrno-
aMepuKaHCKOro, AOoMyCKatoLLero nve Bo3MelleHne 06 beKTMBHON CTOMMOCTM NPEeAOCTaBNeHUs
(4To No3BonseT pewnTb Npobnembl ¢ rMbenbto NpegMeTa NPegoCTaBNeHUs 1 Mp.) U He
A0NyCcKatoLLero NpUHYXaeHUst K UCMNosHeHno 06a3aTenbCcTBa B HaType, rae B Takon cutyauum -
Kak yTBepxaana oHa 13 KoHUenumn obbsacHeHus adhdpekta pacTopKeHuss 4oroBopa - BbIoop
MeXay B3biCKaHVeM yObITKOB U BO3MeLLeHNEM 06 bEKTUBHON CTOMMOCTM CBOAUTCS NLLb K
BbIOOpY MeXay yooBneTBOpeHNeEM "No3mMTUBHOIO MHTepeca” ("kak ecnu 6bl Aoroeop Gbin
ucnonHeH Hagnexawmm obpasom”) ("Erfuhlungsinteresse™) n "HeratmeHoro nHtepeca” ("kak
ecnu Obl 3TOro gorosopa BoobGLle He Obino") ("Vertrauensinteresse") n roe, ogHako, nocnegHnin
MOXeET B 6onbLuen cTeneHn nepekpbiBaTb NEPBLIN <1>. B TO e BpeMsi CXOXMe ngeun
obcyxxaannch Takke HemeLKuMy 1 dpaHLy3CKUMKU ccneaoBaTensaMy 1 BNUSAU Ha
paspeLueHne Bonpoca o LenecoobpasHoCcTV U AONYCTUMOCTU akKyMy LM BO3MELLEHNS
YObITKOB 1 pacTOPXXEHMS JOroBopa, O YeM NoApodHee Mbl Byaem roBopuTh Aarnee.

<1> Rheinstein M. Op. cit. S. 209.

YunTbIBas 3Ty OroBOpKY, Ha Hall B3rnsig, ckopee no obwemy npasuny Hambornee
afeKBaTHO COOTBETCTBYET MHTEpecaM KpeanTopa BTopas anbTepHaTvBa - B TOW Bapuauuu, rge
B3bICKMBAKOTCA "yObITKM BMECTO UCMONHEHNS", - B CBA3U C TEM, YTO BO3MeLLeHMEe YObITKOB - 9TO
Hanbonee rmbkMIn U yHMBepCcanbHbI UHCTUTYT, HaNpaBeHHbIA Ha MakcuMarnbHoe
BOCCTaHOBIIEHME NOSNOXEHUSA NOCTPaZAaBLLEN CTOPOHbI. ATO SIBHO BbIrOAHEE, YEM NONYYUTb
Has3apj y>xe CBOe MCMNOoNb30BaHHOE, BO3MOXHO, 06peMeHEHHOE 1 Np. (T.e. YXKe NIoxoe)
npeaocTaBreHne, KOTOPOE K TOMY Xe€ MOXET 0Ka3aTbCs eLLe U HEHYXHbIM, BbiIGpaB nepByto
anbTepHaTUBY MpPU y>Ke COCTOABLUEMCS UCMOSTHEHWMN C YObITKAMKN, KOMNEHCUPY LMY
HeraTUBHbIA UHTEpec <1>. /I no o6Liemy npaBuny 310 Takke BbIrogHEE, YEM NPUHMMATb
NPOCPOYEHHOE UMM NHOE HeHaanexallee NCMONTHEHNE C B3bICKaHMEM YObITKOB 3a NPOCPOYKY
W VHbIE HapPYLLEHWUSI.
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<1> W x0Tsa Npu OCyLeCcTBNEHNM Bo3BpaTa banaHC MHTEPECOB CTOPOH U UX
3KOHOMMYECKME MO3NLMKN BbIPABHMBAKOTCS 4O COCTOSIHUS 3KBMBAIIEHTHOCTU C MOMOLLIbHO
WHCTUTYyTa HEOCHOBAaTENbHOrO (HecnpaseanMBoro) oboralleHnsi, oHa (3KBUBaNeHTHOCTb) BCe
e He Bcerga gocturaetcs. B ocobeHHOCTU 9To KacaeTcs BONpoca O BO3MELLEHUMN YNYLLEHHOW
Bbirogbl. Hopmbl 0 HeocHOBaTeNbHOM 0GOraleHMM He NO3BONAIT B MOSIHON Mepe
KOMMeHCUpoBaTb AaHHbIN UHTepec. Kpome Toro, B NpuHLUMnie nonyyeHHoe obpaTHO cBoe
nnoxoe (MCNoONb30BaHHOE U Np.) NPeaoCTaBNeHNE - faxe C KOMNeHcauuen 0o COCTOSHUA
9KBUBANEHTHOCTM - BCE PaBHO MO OOLLEMY NpaBuny xyxe, 4Yem B3biCKaHWe YObITKOB B AE€Hbrax.

OTctoga NOHATHbLI M MbICITMMbIE UCKITIOYEHUS N3 3TOro odLero npasuna, KOTopblie MOryT
ObITb CBAI3aHbI C TEM, YTO:

- KpeanTopy MHTEPECHO MONyYnUTb MMEHHO 0BYCNOBEHHOE JOrOBOPOM NpedocTaBrneHme
OT AOMKHMKa (Hanpumep, 6onbLue HUKTO HE MOXET NOCTaBUTb Takow ToBap, a 'y nokynatens
yXKe 3aKrnoyeHbl OrOBOPbI Ha ero AanbHeNnL Yo nepenpoaaxy; unm 6onblle HUKTO HEe MOXET
cAaenaTb Takylo Bellb, KaK AOIPKHUK), 1 NO3TOMY XOTS Bbl, K NPUMEPY, U C MPOCPOYKON, HO
NPUHATME NPOCPOYEHHOrO NPeAoCTaBNeHUs C B3blCKaHNEM "yObITKOB 3a MPOCPOUKY" MOXET
30ecb OKasaTbCH BblrogHee B3biCkaHWs yObITKOB "BMECTO nNpegocTaBneHns” (HO onsAThb e Hago
YyunTbIBaTb, YTO Mbl TYT paccmaTpuBaeM CMTyaumio, KOraa AOMMKHWUK caM npegnaraet
NPOCPOYEHHOE NCMOSHEHNE, a NMOHYXXAEHME K UCMOSTHEeHNI0 00A3aHHOCTU B HaType, crnocobHoe
rapaHTMpoBaTb eMy peanu3aumio 3Toro MHTepeca, He Be3fe ecTb);

- KpeauTopy BblrogHee UMEHHO Nony4nTb Hasag (XoTs Obl U Noxoe) yxe
OCyLLEeCTBMEHHOE UM NpefocTaBrneHne, Yem B3bICKMBaThb YObITKM. HO Takas anbTepHaTuBa
ONSITb X€ BO3MOXHA MNWLWb TaMm, rae Nnofny4yeHHoe Npy pacTopXXeHUn Bo3BpallaeTcs no obwemy
npasuny B HaType (kak, Hanpumep, B F'epmaHum (cM. § 336 ITY), roe 310 BbI3BAHO, NO BCEW
BMOUMOCTU, TEMU Xe NAesAMU, YTO M OTHOCUTENbHO BONPOCa peanbHOro NCNofHeHUs
obssatenbcTBa). Tam xe, rae cYMTaeTCsl, YTO MpU pacToOpPXKEHUN Bo3BpaLLlaeTcs OO bekTMBHASA
CTOMMOCTb MOJSTy4YEeHHOrO (Kak, HanpuMep, B common law), aTa nges He paboTaeT 1 Npobnembl
BooOLLe He BO3HUKAET. B Tex xe cryyasx, koraa no3nTMBHOE NpaBo BBOAMT BO3BpaLLEeHNe
nory4eHHoro no obuiemy npasuny B HaType, BCe paBHO CMOXHO NpuaymaThb Takylo cUTyaumio,
yunTbIBas yHMBEpPcanu3M BOCMOMHEHWS MHTepeca KpeanTopa cpeacTBaMm OTBETCTBEHHOCTM,
korga kpeautop OyaeT 3auHTepecoBaH MMEHHO B BO3BpaTe nepeaaHHoro nm B Hatype. MoxHO
NonbITaTbCA NPEANONOXNTb, YTO 3TO MOXET NPOUCXOANTL, K NpuMepy, Bo ®PpaHuuu, rae
OTCYTCTBYET NPUHLMN pasaeneHns 0643aTenbCTBEHHON U pacnopsanTenbHOM CAENOK 1 NpaBo
COBCTBEHHOCTM Ha Bellb NePexoaunT cpasy B CUMy COrnalleHns, a Bo3BpaTt Nofy4eHHOro npu
nMKBMAAL MM 4OrOBOPHOM CBA3W OCYLLECTBMASETCA MO NpaBunaM O BUHAMKALUN U
HeocHoBaTernbHOro oborateHuns. Tam, rae paboTalT BUHAMKALUMOHHBIE NpaBuna, Ans
KpeauTopa, ecnv JOMKHUK - BaHKPOT, MOXET MMETb CMbICI MOSTYyYNTb CKOpPee XOTb YTO-TO
(ncnonb3oBaHHYO M Np. Bellb), YeM dakTuyeckn obecueHeHHoe npaBo TpebosaHus o
B3bICKaHUN YObITKOB, KOTOPOE, MOXET BbITh, KOraa-Hubyae 6yaeT yaooBNeTBOPEHO B Nopsake
o4epenHoCcTM 1 ¢ cobniogeHemM NnponopLMoHansHOCTN B paMkax gena o 6aHkpoTcTBe
OOIMKHMKA. B TO e BpemMs 34eCb He UCKMIYEH PUCK OCnapuBaHns Takux AeNCTBUIN B CBA3M C
TeM, YTO U3 KOHKYPCHOW Macchl 6e3 cobniogeHns oyepeqHOCTN YAOBNETBOPeHNs TpebosaHun
BbiMagaeT NMKBUOHbIA aKTuB.

[Mpun 9TOM, KOHEYHO Xe, 3TU PacCy>XAeHNs KacaloTcs TOMbKO TeX CUTyauumn, korga
yOoBreTBOPEHWE Kak OQHOro, Tak 1 Apyroro TpeboBaHns BOSMOXHO, T.€. UMetoTCA
NpeAnocCbINKU Kak Anst BO3MOXHOCTWN pacToOpXeHUs JoroBopa (CyLeCcTBEHHOCTb HapyLLEHWs COo
CTOPOHbI AOMKHMKA U T.M.), Tak 1 ANs B3biCKaHUSA YObITKOB (B YAaCTHOCTM, BMHA); KOrAa e
B3bICKaTb YObITKM MO KaKUM-TO NPUYMHAM HENb3s, MOHATHO, YTO paccyXAeHne O BbIrOOHOCTU
BTOPOW anbTepHaTVBbl C B3biICKaHWEM YObITKOB He paboTaeT 1 nyywe pactopraTtb U
BO3BpaLlaTb NpefoCTaBlieHHOe, eCin KpeaUTOPOM AOroBop Yxe Obln MCMOMHEH.
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1.3. MNMpomexyTo4Hble BbIBOAbI

Takum o6pa30M, noaBOAsA HEKUA UTOF OTHOCUTESNBHO o6cy>|<,1:|,eH|/|9| nepBsoro u3
00603HaYEHHbIX HaMK BOMNPOCOB - BOMNpPOCa 0 BO3SMOXHOCTU U Ll,eJ'IeCOO6p83HOCTM Bbl60pa TOro
Mnn NHOro cpencTea 3awnTbl, MOXHO caenatb crnegytouime npomMmexyTtovHble BbiBOAbI.

Bi6op pacTopxeHust JoroBopa B Ka4ecTBe CPeACcTBa 3aluThl KpeauTopa npu
HeucnornHeHun oba3aTenscTBa AOMKHUKOM OrpaHNYMBaETCS NOMOXEHWSMU MO3MTMBHOIO Npasa
B LiensiX HaxoxaeHus 6anaHca MHTEpPeCcoB KpeamTopa u JommkHKKa. B To e Bpemsi BbIGop
AaHHOro cpefcTBa 3aluThl - TOrAa, Korga no3vTUBHOE NpaBo ero AonyckaeT Hapsay ©
BO3MOXHOCTbIO B3bICKaHMS YObITKOB (B MX pa3HblX Bapuauusix), - CyLIHOCTHO HUYEro He faeT
KpeauTopy: pacTOpXXeHWe HapyLUEeHHOro AOroBopa kak camMoCTOsTENIbHOE CPEACTBO 3aLUUThI
HY>XHO NWLLb TaMm, rAe BO rMasy yrna npu noHMMaHun JoroBopa CTaBuTcs "cornaileHue”, a He
"obs3aTenbcTBO". C ero BBeAeHneM, ckopee, CTano nuilb NpoLle BBECTU ONpeaerieHHble
orpaHuuMTENM, Cnyxaluue TofnbKo MHTepecam AOSMKHMKA (BO3MOXHOCTb 3asiBNEHNS TaKoro
TpeboBaHWsA TONMbKO NPU CYLLECTBEHHOM HapyLUeHUM 06a3aTenbCTB KOHTPAreHTOM, TOSNbKO B
cyoe uT.n.).

Cnepnys, ogHako, CNOXUBLLEMYCS B OKTPUHE NOAXoAy K 3PdEKTY pacTOpXeHMs,
ucxoasiemy ns npuoputerta "cornawenns” Hag "ob6a3aTenscTBOM" B JOrOBOpPE, U3 NMEILLMXCS
anbTepHaTMB 4Na KpeanTopa no obLiemy npasuny BbirOAHEE COXPaHUTbL AOroBOp U 3asBUTb
TpeboBaHme 0 B3bICKaHMM YObITKOB. HO 13 3TOro npasmna BO3MOXHbI TAKKE U UCKMOYEHNS, B
YacTHOCTM, Korga KpeauTopy MOXeT OKa3aTbCH BblIrOAHEE NMEHHO NMKBUANPOBATL AOFOBOPHYHO
CBA3b, YTOOLI BEPHYTb NOJTyYEHHOE B HAType, - TaM, r4e 3TO AOMYCTUMO (MPU pacTOPXKEHUN Kak
peakuun Ha HEBbLIMOJIHEHME BCTPEYHOW 00A3aHHOCTUN CO CTOPOHLI KOHTpareHTa), - nubo, k
npumMepy, 4ToObl NPeAOTBPaTUTL JanbHENLWee yXyALleHne COaHHON B CCyay U apeHay BeLm
(Npw pacTopXXeHun kak peanusaumm npeobpasoBaTenbHOro NpaBa KpeauTopa, He CBA3aHHOIo C
HEBbIMONTHEHWEM BCTPEYHON 0051I3aHHOCTU CO CTOPOHbI KOHTpareHTa).

B aTol cuTyauum - Korga KpeauTopy MHTEPECHO MMEHHO pacTopXKeHMEe OOroBopa - BCTaeT
BOMPOC O BNAUSIHUM TpeBOoBaHUS O pacTOPXKEeHUW JOroBopa Ha TpeboBaHue O B3blCKaHWM
yObITKOB 1 HAOBOPOT, T.€. BTOPOW N3 0003HAYEHHbIX HAMK BOMPOCOB, peYb O KOTOPOM nongeT
BO BTOpPOW YacTu cTaTbMu.
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AHaTOMWA YBbITKOB

O npoekTe

370 nopran ana cyaebHbIX IOPUCTOB

W TOM-MEHeMKMEHTA, TAe MOXHO CAeNaTh
pacyeT y6bITKOB, Y3HAOT anropuTMbl

WX B3bICKAHVS 1 CNEAUTE 33 HOBOCTAMM
Mo Teme y6bITKOB.

KoOHTeHT

3TO NepBoOe MECTO B PyHETE, e B OAHOM MEC
cobpaHa W CTPYKTYPUpPOBaHa MHGOPMaLMS,
CBA3aHHasn C y6biTKamu, [pryem BCE 3TO AaHO
B KOHTEKCTE BUAOB YObITKOB W anropuTMOB

WX B3blICKaHWA.

Pa3nensbl

Kencel

CraTbu XPOHWKa B3bICKaHMA
[MpakTnyeckme pyKoOBOACTBa HayuHble ny6amkaumm
Mpe3eHTaLMK Buaeomatepuans

=
i
[=]

[ aHaTOMMUAY6LITKOB.pd ) [\ www.damages-anatomy.ru 1

[=]
il




	1. Выбор средства защиты
	1.1. Ограничители возможности выбора средства защиты
	1.2. Способность наиболее адекватным образом
	1.2.1. Односторонне обязывающие договоры.
	1.2.2. Договоры с обязательствами у всех участвующих сторон.

	1.3. Промежуточные выводы

	References

